
 
 

 
POLICE OMBUDSMAN FOR NORTHERN IRELAND 

REVIEW UNDER SECTION 61(4) POLICE (NORTHERN 
IRELAND) ACT 1998 

 
Submission by the Northern Ireland Human Rights 

Commission to the Consultation by the Northern Ireland 
Office 

 
1. The Northern Ireland Human Rights Commission (the 

Commission) is a statutory body created by the Northern 
Ireland Act 1998.  It has a range of functions including 
reviewing the adequacy and effectiveness of Northern 
Ireland law and practice relating to the protection of human 
rights,1 advising on legislative and other measures which 
ought to be taken to protect human rights,2 advising on 
whether a Bill is compatible with human rights3 and 
promoting understanding and awareness of the importance 
of human rights in Northern Ireland.4  In all of that work the 
Commission bases its positions on the full range of 
internationally accepted human rights standards, including 
the European Convention on Human Rights (ECHR), other 
treaty obligations in the Council of Europe and United 
Nations systems, and the non-binding ‘soft law’ standards 
developed by the human rights bodies. 

 
2. The Commission welcomes the Review of the work of the 

Office of the Police Ombudsman (OPONI).  The 
recommendations are timely and when implemented will 
significantly improve the working of the OPONI. The role of 
the Office in investigating complaints against the police, 
particularly those which engage Article 2 of the ECHR (the 
right to life), places it at the centre of what should be an 
independent, effective and human rights compliant system of 
oversight of police activities.  

                                    
1 Northern Ireland Act 1998, s.69(1). 
2 Ibid., s.69(3). 
3 Ibid., s.69(4). 
4 Ibid., s.69(6). 
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Comments on recommendations 
 
Extension of the remit of the OPONI to investigation of complaints 
against the staff of the Borders and Immigration Agency 
 

3. The Commission notes the statement included in the Review 
that consideration is being given to enabling the OPONI to 
take responsibility for the investigation of serious complaints 
against the staff of the Immigration Service and Her 
Majesty’s Revenue and Customs.  The Commission strongly 
supports OPONI’s recommendation that they should be 
involved as early as possible in discussions regarding the 
necessary legislative changes.  We would also welcome a 
wider public consultation on this issue. 

 
4. The Commission recently submitted its views to a consultation 

on proposals for the Independent Police Complaints 
Commission’s (IPCC) oversight of incidents and complaints 
against the officers of the Border and Immigration Agency 
(BIA).  Discussions on adding this to the remit of the OPONI 
in Northern Ireland raise similar issues and we therefore 
summarise our views below for ease of reference. 

 
5. The powers of immigration officers are extensive and, due to 

the nature of immigration enforcement, are often used in 
dealing with persons who may be particularly vulnerable – 
individuals who are non-UK citizens or residents, who may 
have little or no English and who may not be aware of their 
rights while within the territory of the UK.  The work of 
immigration officers potentially engages a range of rights 
under the ECHR, including Article 2 (the right to life), Article 
3 (the right to be free from torture, inhuman or degrading 
treatment or punishment), Article 5 (the right to liberty), 
Article 6 (the right to fair trial) and Article 8 (the right to 
private life).  

 
6. The Commission welcomes the fact that discussions are taking 

place to extend the remit of the OPONI to oversee those 
activities.  However, we note with concern the apparent 
discrepancy between what is being proposed for the 
functions of the IPCC in this area, and what is being 
discussed for the system in Northern Ireland.  While it is 
difficult to submit views on the basis of the available 
information, the Commission’s initial view is that the remit of 
the OPONI should extend beyond ‘serious criminal 
complaints’ and include incidents and other complaints that 
do not reach the threshold of a criminal offence.  A broader 
remit would mean that the OPONI would be in a position to 
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identify potential systemic problems in the way in which BIA 
staff carry out their duties.  

 
7. The Commission is concerned that the Government’s 

proposals on the IPCC’s role in relation to the BIA go 
significantly further than what is proposed in relation to 
OPONI.  There could be a significant period during which 
appropriate protections are afforded to individuals in England 
and Wales, than in Northern Ireland.  This would not be a 
satisfactory situation and could potentially engage Article 14 
of the ECHR (prohibition of discrimination in the enjoyment 
of Convention rights).  

 
8. The scope of BIA activities in Northern Ireland is significant. 

Under Operation Gull at Northern Ireland ports, 20 to 30 
individuals are detained by BIA staff every two weeks, 
pending removal.  In addition, BIA staff carry out other 
enforcement duties on a regular basis, leading to detention, 
transport and removal of persons from Northern Ireland.  

 
9. The Government should ensure that legislative changes 

enabling the Police Ombudsman to investigate complaints 
against BIA staff are introduced as a matter of urgency.  We 
support OPONI’s recommendation that such work should be 
properly resourced.  The Ombudsman should not be 
expected to re-direct its existing resources - additional 
resources should be provided speedily so as not to delay any 
possible extension of the remit of the Office. 

 
Recommendations regarding bringing within the OPONI’s remit of 
persons currently not subject to investigation or exercise of 
evidential powers 
 

10. While the Commission supports the programme of 
civilianisation of some posts within the Police Service, such 
changes should not mean that the actions of post holders are 
subject to less scrutiny than that of uniformed officers.  
Considering the nature of the functions performed by civilian 
staff– ranging from reception duties, to detention, escort and 
investigation duties – we support the recommendation by the 
OPONI to bring them within the scope of the OPONI’s remit.  

 
11. The Commission supports the Review’s recommendation that 

the OPONI should have a statutory power to compel retired 
officers to submit to witness interview, answer questions and 
provide all relevant documentation in their possession or 
control when the Office is conducting investigations involving 
grave or exceptional matters.  
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12. The Commission has long argued that the OPONI should be 
able to investigate complaints made against retired officers. 
It should now be empowered to do so in relation to officers 
who are suspected of committing criminal offences during 
their term of service.  The OPONI should be able to make 
decisions about complaints based on as full as possible a 
view of the existing evidential material – this is paramount to 
ensure effective and full investigation of alleged violations.  
Some, if not all such material in those cases may be coming 
from officers who are no longer in the Police Service.  The 
inability to compel evidence from retired officers has an 
adverse impact on the duty to investigate under Article 2 of 
the ECHR and should be addressed. 

 
13. The Commission also supports the recommendation in 

relation to the power to compel attendance at interview of 
currently serving police officers.5  The avoidance of 
unnecessary delay in the legal system is central to 
compliance with Article 6 of the ECHR and speedy resolution 
of a complaint is in the interests of both the complainant and 
the police officer subject to scrutiny.   

 
Recommendations regarding persons who can make complaint to 
the OPONI 
 

14. In its submission to the NIAC inquiry in 2005,6 the 
Commission expressed concern that the OPONI is not under 
a duty to investigate allegations of criminal conduct raised 
against police officers by persons other than complainants 
who are members of the public.   

  
15. The Commission welcomes the Review’s recommendation in 

relation to enabling police officers to bring to the attention of 
the OPONI matters which appear to indicate concerns about 
the conduct of fellow officers.7  

 
16. In implementing this recommendation, care must be taken to 

ensure that any officers raising concerns regarding service 
provision and/or the conduct of police officers are properly 
supported and that safeguards are put in place to minimise 
adverse consequences.  We would welcome an assurance 
that this recommendation and any subsequent legislative 
provision would apply to civilianised post-holders. 

                                    
5 See: Recommendation 12. 
6 Northern Ireland Affairs Committee The Functions of the Office of the Police 
Ombudsman for Northern Ireland: Fifth Report of Session 2004-05; House of 
Commons, HC 344, February 2005. 
7 See: Recommendation 5. 
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17. An outstanding concern is that the recommended changes do 

not cover allegations of misconduct that extend beyond the 
delivery of policing services to the public.  In 2005, the 
Commission raised concerns that if, for example, one police 
officer was to accuse another of corruption there was not, 
and still is not, an obligation on the OPONI to conduct an 
investigation.  If the OPONI does not do so the police will be 
investigating themselves; this is unsatisfactory even if it 
involves investigating officers from another force.   

 
18.  Such a system lacks the degree of independence in the 

investigatory work that is required.  The Commission would 
therefore welcome an extension of Recommendation 5 to 
cover cases where allegations of misconduct do not relate 
directly to contact between police officers and the public. 

 
Recommendations regarding alternative resolution of complaints 
 

19. The Commission supports the Review’s recommendation in 
relation to the Office having the power to mediate a 
complaint before a full formal investigation takes place.8  The 
Northern Ireland Affairs Committee (NIAC) stated, following 
its inquiry in 2005 into the functions of the Office:9  

 
The Ombudsman’s remit should be extended so that she has 
the power to determine that a complaint is suitable for 
mediation rather than formal investigation. We believe that 
this is a sensible way forward and will improve the efficiency 
of the complaints system and facilitate greater flexibility. 
 

20. The Commission is disappointed that despite the NIAC 
recommendation, and that in the 2005 report by the 
Committee on the Administration of Justice,10 the necessary 
legislative changes are yet to be drafted.  The Commission 
urges Government to accept this recommendation of the 
Review and make all necessary arrangements for 
implementation as a matter of priority.  

 
21. The Commission also supports the Review’s recommendation 

in relation to conciliation following investigation.11  The fact 
that an individual officer who caused harm to someone 

                                    
8 See: Recommendation 10 of the Review.  
9 Northern Ireland Affairs Committee The Functions of the Office of the Police 
Ombudsman for Northern Ireland: Fifth Report of Session 2004-05; House of 
Commons, HC 344, February 2005. 
10 Committee on the Administration of Justice Commentary on the Office of the 
Police Ombudsman for Northern Ireland, CAJ, Belfast, June 2005. 
11 See: Recommendation 18. 
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cannot be identified should not mean that the victim be 
denied resolution of the complaint to his/her satisfaction and 
appropriate redress.  The necessary changes to the law in 
this area should be introduced without delay. 
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