
 
 
 
 

Consultation on Making Sure that Crime Doesn’t Pay: Proposals 
for a new measure to prevent convicted criminals profiting 

from published accounts of their crime 
 

Response of the Northern Ireland Human Rights Commission 
 
 

1. The Northern Ireland Human Rights Commission (the 
Commission) is a statutory body created by the Northern Ireland 
Act 1998.  It has a range of functions including reviewing the 
adequacy and effectiveness of Northern Ireland law and practice 
relating to the protection of human rights,1 advising on 
legislative and other measures which ought to be taken to 
protect human rights,2 advising on whether a Bill is compatible 
with human rights3 and promoting understanding and awareness 
of the importance of human rights in Northern Ireland.4  In all of 
that work the Commission bases its positions on the full range of 
internationally accepted human rights standards, including the 
European Convention on Human Rights (ECHR), other treaty 
obligations in the Council of Europe and United Nations systems, 
and the non-binding ‘soft law’ standards developed by the 
human rights bodies. 

 
Introductory comments 
 
2. The Commission welcomes the public consultation by the 

Northern Ireland Office, Home Office and Scottish Executive on 
the proposals to prevent convicted criminals profiting from 
published accounts of their crime.  As a rule, the Commission 
tries to ensure that its own views on particular areas of 
legislation and policy are reviewed and its advice communicated 
in tandem with such public consultations, before the 

                                    
1 Northern Ireland Act 1998, s.69(1). 
2 Ibid., s.69(3). 
3 Ibid., s.69(4). 
4 Ibid., s.69(6). 
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consultation’s deadline.  On this occasion it regrets that, due to 
unforeseen circumstances affecting staff, its own views are being 
submitted outside the consultation deadline, but it trusts that the 
NIO will have due regard to this submission in light of the 
Commission’s statutory function under s.69(3) of the Northern 
Ireland Act 1998.   

 
3. As is often the case in matters of public policy, different sets of 

rights are at stake in this context.  In summary, the proposals 
aim to prevent victims of crime suffering a second time should 
the convicted person publish and profit from their own account 
of the crime.  There is an assumption that for the victim’s rights 
or interests to be sufficiently infringed both elements must be 
present: no issue arises if the account is written by someone 
else, or if the convicted person does not profit.  The proposals 
essentially say that the economic rights of the criminal may be 
directly interfered with, and the information rights of the criminal 
and the public may be indirectly interfered with, in order to 
protect the moral rights of the victim.  The Commission’s view is 
that, of the four options put forward, the criminal sanctions 
model is inappropriate for the sole purpose of targeting profit.  
The civil scheme (the document’s preferred option) interferes 
with rights in ways that are not fully discussed, let alone 
justified, in the document.  The Commission’s preference is for 
the third (self-regulation) or fourth (do nothing) options. 

 
Applicable standards 
 
4. The Commission’s response draws, in particular, on Article 8 

(right to privacy); Article 10 (freedom of expression); and Article 
1 of Protocol 1 (right to peaceful enjoyment of possessions) of 
the ECHR.  International standards concerning the right of 
victims to an effective remedy include Article 8 of the Universal 
Declaration of Human Rights (UDHR), Article 2 of the 
International Covenant on Civil and Political Rights (ICCPR) and 
Article 13 of the ECHR.  With specific reference to children, 
Article 39 of the Convention on the Rights of the Child is relevant 
(recovery and social reintegration of a child victim); and with 
reference to economic rights, attention is drawn, in particular, to 
the International Covenant on Economic, Social and Cultural 
Rights (ICESCR; i.e. right to work, fair payment) and the Charter 
of Fundamental Rights of the European Union (right to engage in 
work).  

 
Article 10 
 
5. The right to freedom of expression (Article 10(1), ECHR) is 
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certainly engaged.  This right includes the freedom to hold 
opinions and to receive and impart information and ideas without 
interference by a public authority.  This provision of the 
Convention is engaged by any state action that restricts 
journalism and other media activity, and the consultation 
document, addressing Art. 10, acknowledges that the proposals 
engage not only the right of the criminal to tell his or her story, 
but the right of the public to read it.  Furthermore, the EU 
Charter of Fundamental Rights, declares that “the freedom and 
pluralism of the media shall be respected”.  It is, therefore, a 
very serious matter for the state to interfere in the 
communication of information and ideas.                                                     

 
6. Article 10(1) (freedom of expression) is not absolute.  There are 

limitations placed on how this right may be asserted, in that an 
individual can only enjoy and exercise a right to the extent that 
doing so does not deny others the same right.  Second, the 
exercise of one right is conditioned by its impact on other rights, 
so that, for example, media freedom does not completely 
override the right to a private life; and that right to privacy is 
correspondingly tempered by the legitimate reporting of matters 
of public interest.   

 
7. Circumstances that allow for limitations to Article 10(1) are 

where it is in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder or crime, 
for the protection of health or morals, for the protection of the 
reputation or rights of others, for preventing the disclosure of 
information received in confidence, or for maintaining the 
authority and impartiality of the judiciary. 

 
8. The question, then, is whether the proposed civil recovery 

scheme (to address the consultation document’s preferred 
option) is compatible with Article 10.  It is important to note that 
there is no apparent intention to prevent any information being 
imparted or received.  The (direct) interference is not with the 
imparting or receiving of information as such, but only with the 
right of the criminal to profit from the exchange once it has 
happened.  Anyone, including the criminal, is free to write about 
the crime; anyone, including the criminal, can be paid for doing 
so, and anyone, including the criminal, would be free to retain 
any money earned except where, in the case of the criminal, a 
civil action was brought and succeeded.  The information has, by 
this stage, been imparted and received without direct 
interference.  

 
9. It would nevertheless be mistaken to say that the Art. 10 right 
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was not interfered with at all.  The prospect of seizure of profits 
leaves no incentive for the criminal to tell his or her story, unless 
they were motivated to do so precisely so that some restitution 
can be made; and were such altruism present, it would not 
hardly be necessary for the courts to become involved.  In all 
likelihood, the measure would (as para. 46 of the consultation 
document recognises) discourage criminals from telling – more 
precisely, selling – their version of events, and would thus inhibit 
the dissemination of information about serious crimes.  It is not 
the point that the criminal’s version might be untruthful, 
distasteful or self-serving, since Art. 10 refers to opinions and 
ideas, not only to objective facts.   

 
10. Since the proposals aim to be compatible with the Art. 10 right, 

a justification must be found, in each case where a recovery 
application is made, in terms of one or more of the exceptions 
alluded to at para. 7 above.  In referring (at para. 44) to these 
exceptions, the consultation document specifies only the 
protection of health or morals and the protection of the 
reputation or rights of others.  That may not go far enough in 
terms of demonstrating the compatibility of the scheme as a 
whole, or particular recovery actions, with the core Art. 10 right.  
It appears, in particular, that the term “rights of others” has 
been read as containing a general right not to be hurt or 
offended by the criminal’s account of the crime.  This right not to 
“suffer a second time” may indeed be perceived as a moral right 
of the victim, but it is not defined in human rights law and does 
not obviously have such weight as to cancel out the primary 
right expressed in Art. 10(1).  It might need to be shown that 
the mental anguish caused by the particular publication was 
extreme, e.g. that it had reached the threshold that, in other 
circumstances, would equate to a violation of Article 3 of the 
ECHR.   

 
Rights of victims 
 
11. As stated at para. 45 of the consultation document, “it is the 

victims and their families who are most frequently and deeply 
affected by the publication of criminal memoirs” and “they may 
understandably feel that their needs for privacy and protection 
from the reawakening of their grief are being ignored”.   

 
12. It is difficult to assess how much of a victim’s distress may be 

caused by the account itself, and how much by the fact that the 
perpetrator is receiving payment for their contribution to the 
publication.  The assumption in the consultation document, given 
that it firmly resists a censorship approach, would appear to be 
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that it is the question of profit, rather than the retelling of the 
event, that hurts the victim.  This is at least a questionable 
analysis.  It is a corollary of the right to freedom of expression 
that people will on occasion be distressed by what others 
express.  If the victim’s moral interests are harmed by the 
criminal’s exercise of that right, the harm is there whether or not 
the criminal makes or has any money.  The civil scheme makes 
the victim’s right to any redress dependent on whether money 
has changed hands between the criminal and other parties; it 
places a different value on hurt inflicted free of charge and hurt 
inflicted for payment.  Is a criminal who deliberately sets out to 
cause renewed distress by retelling their story at every 
opportunity, but free of charge, causing less harm than one who 
does so once for a fee?   If there is any difference, does it make 
the latter case the worse one, and is the difference so great and 
so clear as to justify a significant interference with human 
rights?   

 
13. While it may seem a legitimate aim of public policy that victims 

of serious and/or violent crimes are afforded adequate protection 
from further distress caused by the knowledge that the 
perpetrator has benefited financially from the publication of their 
account of the crime, no explicit right to such protection is found 
in the international standards.  There are numerous standards 
touching on the rights of victims but no indication of an 
international consensus that their rights would be enhanced by 
curtailing the rights of the offender over and above the just 
punishment provided for by criminal law, and with a concomitant 
impact on the information rights of the public at large.   

 
14. In any case, the distress felt by victims is capable of being 

addressed through other means.  For example, efforts could be 
made to forewarn and protect victims from the impact of 
publications that may exacerbate grief and distress, and to offer 
an appropriate level of support.   

 
15. Unwanted renewed publicity about cases may well impact 

adversely upon victims.  As a means of strengthening protection 
to victims, thought could be given to devising legislation that 
places publishers under an obligation to register with an 
appropriate authority the terms of any proposed contract, or risk 
a fine. This is an aspect of the procedure adopted by the 
Canadian province of Ontario under the Prohibiting Profiting from 
Recounting Crimes Act 2002.5  This might also serve as a 
mechanism whereby victims could be forewarned, where 

                                    
5 MediaWise (February 2007), Who Pays the Piper… A Response to Making Sure that 
Crime Doesn’t Pay.  
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possible, of publications that are likely to lead to distress, and 
thus enable victims to access timely support.  There is already 
an onus on the BBC to contact those directly affected prior to 
broadcasting a programme about particular offences, for 
example on an anniversary of such an offence taking place. 

 
Economic rights 
 
16. The consultation envisages that persons can be deprived of 

property, that is, their earnings from published accounts of their 
crimes.  Since the question of confiscation arises only after the 
money has been earned, it might be said to escape the scope of 
the ICESCR and other provisions on the right to work and to 
payment.  Article 1 of the First Protocol to the ECHR protects 
against purely arbitrary deprivation of property, but its 
references to “the public interest” and “penalties” could probably 
be relied upon to accommodate a properly made statutory 
scheme for confiscation of profits.   

 
17. It can nevertheless be envisaged that any use of such a scheme 

would meet lengthy, vigorous and costly resistance in the courts, 
with extensive reliance on human rights points.  Involvement in 
protracted litigation, which in many if not most cases could cost 
the public purse more than the value of any profits seized, would 
not necessarily be in the best interests of the victims.   

 
Other regulatory issues 
 
18. The codes that govern the professional standards of journalists 

in the UK include the Editors’ Code of Practice which is enforced 
by the Press Complaints Commission (PCC).  In relation to 
payment to criminals (or to their associates – who may include 
family, friends and colleagues) the Code prohibits payment or 
offers of payment for stories, pictures or information, which seek 
to exploit a particular crime or to glorify or glamorise crime in 
general.  Furthermore, editors invoking the public interest to 
justify payment or offers would need to demonstrate that there 
was good reason to believe the public interest would be served.  
The National Union of Journalists (NUJ) Code of Conduct states 
that a journalist shall do nothing which entails intrusion into 
anybody’s private life, grief or distress, subject to justification by 
overriding considerations of public interest.  However, the quality 
of protection afforded to victims and their families has enjoyed 
varying degrees of success as recent disputed cases centring on 
the payment of money illustrate.6 

                                    
6 Aside from the cases involving Mary Bell and Tony Martin, other high profile cases 
include the payment to Lucille MacLauchlan and Deborah Parry jailed in Saudi Arabia 

 6 



 
19. Similar codes, albeit of a statutory nature, govern broadcasters 

in relation to payments.  OFCOM provides that no payment may 
be made to “convicted or confessed criminals” unless there is a 
public interest defence.  The BBC’s editorial guidelines only 
approve a fee “for a contribution of remarkable importance with 
a clear public interest which could not be obtained without 
payment”.   

 
20. There are also strict controls placed on serving prisoners that 

place restrictions on their right to publish information relating to 
their case.7  There are other legislative measures in place 
including the Proceeds of Crime Act.  However, as stated in the 
consultation document, at present writing about a crime is not 
unlawful and there is no effective mechanism through which a 
convicted criminal’s profits from publications about their crimes 
can be seized.  

 
Rights of ex-prisoners 
 
21. As noted in the consultation document, any resulting legislation 

will be a matter for each of the jurisdictions to consider and take 
forward.  The circumstances surrounding the conflict in Northern 
Ireland may require that particular attention be given to the 
entitlement of politically motivated former prisoners to receive 
payment for publication with serious content.  It may be 
contended that this entitlement should apply to all former 
prisoners whose conviction is considered ‘spent’. 

 
22. Publication of memoirs of politically motivated ex-prisoners may 

contribute to a better understanding of the legacy of conflict.  
Take, for example, Nelson Mandela’s autobiography, The Long 
Walk to Freedom.   It is important that the proposed legislation 
does not inhibit such serious contributions to understanding past 
violations of basic human rights.  This is an issue that has 
particular relevance for Northern Ireland at the present time. 

 
23. Attempts to further restrict convicted offenders profiting from 

publications8 about their crimes may stifle serious contributions 
to criminal justice debates (including cases alleging a 
miscarriage of justice), and may restrict the capacity of ex-
offenders to earn a livelihood.   

                                                                                                        
for the murder of a colleague and payments to Ronnie Biggs, his son Michael and 
fellow train robber Bruce Reynolds. 
7 Prison Service policy: Standing Order 4 & 5. 
8 The term publication includes newspaper or magazine articles, books, films, TV, 
radio and internet. 
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24. The much publicised example of Gitta Sereny’s publication, Cries 

Unheard, about the life of Mary Bell,9 is a further illustration of 
the conflicting interests that relate to ex-prisoners who would 
not fall within the category of ‘political prisoner’.  The outcry that 
followed this publication focused primarily on the fact that the 
author had allegedly paid Mary Bell the sum of £50,000 for her 
contribution to the book.10   Other serious issues include the 
impact of the publication on the families of the two murdered 
boys, in particular the mothers of the victims.  It also had very 
serious consequences for Mary Bell’s daughter, who up until the 
time of publication, had lived in anonymity with her mother with 
their identities protected.  However, if payment to Mary Bell had 
been prohibited, her input into a publication that contributed to 
an understanding of a serious crime committed by a child might 
have been lost. 

 
25. Where someone has served their prison sentence and has 

contributed to a publication from which others may profit (for 
example, newspaper owners and programme makers), it might 
be contended that the prohibition of payment leads to a violation 
of rights contained in the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) which contains provisions 
relating to the right to work and fair payment (Articles 6 & 7) 
and the right to an adequate standard of living (Article 11). 

 
Public interest exception   
 
26. As noted in the consultation document (at para. 62), there is an 

important difference between a publication that serves to make a 
serious contribution to debates around reforming the criminal 
justice system and those that seek to sensationalise and glorify 
criminal acts.  (Of course, any publication in the latter category 
may claim to be the former.)  Recourse to a public interest 
defence should be available for publications that seek to provide 
insight into circumstances and motivation behind offending 
behaviour, and which might inform programmes of prevention 
and rehabilitation. 

 
27. The proposals state that any new measure would apply to people 

convicted of a criminal offence who profit from publications in 
which they claim to have suffered a miscarriage of justice (para. 
66).  Given the importance of ensuring that those alleging a 

                                    
9 In 1968 Mary Bell was convicted of the manslaughter on grounds of diminished 
responsibility of  two young boys when she was aged eleven. 
10 This figure was widely reported, though it has been suggested that the actual 
amount paid was much less. 
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miscarriage of justice are able to campaign on their own behalf, 
any future legislation should allow for a public interest exception 
where it can be demonstrated that payment is necessary to 
allow publication.  Given the economic hardship experienced by 
many prisoners on their release, and the fact that the most 
serious miscarriages of justice typically take many years to put 
right, the issue of payment may take on additional significance.   

 
28. Clarification is sought on how the proposed options for legislation 

would impact on someone who has been convicted of a serious 
crime in another jurisdiction where there is a poor track record 
of human rights protection.  It may be, for example, that the 
person was convicted on evidence that would not secure 
conviction in this state; was convicted in a manifestly unfair trial, 
or was convicted of a politically motivated offence against a 
repressive and/or illegitimate regime.  As such, the person 
convicted of an offence may wish to publish material in their own 
defence within the UK.  Both the criminal sanctions option and 
the civil recovery option presented in the consultation document 
would apply to any person convicted in any part of the world, 
provided that the offence was one recognised in our own law.   

 

Concluding comments 
 

29. The consultation document draws attention to the range of 
legislation and deterrents already in existence to protect victims 
from intrusive behaviour, but stresses that no effective 
mechanism exists through which criminals’ profits from 
publications about their crimes can be seized.  If it is considered 
necessary to legislate for the very few cases where this issue 
arises, care must be taken to respect the important right of 
freedom of expression.   

 
30. Concerns remain that new legislation may lead to a situation 

where a person who has served a prison sentence is punished 
again for publishing an account of their crime.  A House of Lords 
ruling in 1983 stated that prisoners retained all basic rights, 
except those taken away as a consequence of their 
imprisonment.  For those prisoners who have completed their 
sentence, restricting their right to receive payment for published 
accounts of their crimes may be construed as a loss of 
entitlement to a basic right. 

   
31. Another option may be to examine the feasibility of 

strengthening and extending regulatory powers in relation to 
payment to convicted criminals that are already in place for the 
press (self regulation), and broadcasting (statutory regulation), 
in a way that is also appropriate for other media outlets, 
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including film, books and internet.  Existing regulatory powers 
serve to offer some protection against intrusion into grief or 
distress, and to restrict payment to confessed or convicted 
criminals unless there is a public interest defence.  As already 
highlighted, the present system is not perfect and does create 
uncertainty and challenges to the public interest defence.  
However, this may be preferable to introducing new legislation 
that may breach other basic human rights and have little impact 
on strengthening the protection afforded to victims. 

 
 

February 2007 
 

Northern Ireland Human Rights Commission 
Temple Court, 39 North Street 

Belfast  BT1 1NA, Northern Ireland 
Telephone: (028) 9024 3987 
Textphone: (028) 9024 9066  

Fax: (028) 9024 7844 
Email: information@nihrc.org  

Website: www.nihrc.org 


