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General matters 
 
1. The Northern Ireland Human Rights Commission is a statutory body established 

as a result of the Belfast (Good Friday) Agreement.  It has functioned since 1 
March 1999.  Its general remit, under section 69 of the Northern Ireland Act 1998, 
is to promote and protect the human rights of everyone in Northern Ireland.   

 
2. The Commission welcomes the fact that legislation is at last to be enacted for the 

reform of the criminal justice system in Northern Ireland.  We hope that the 
comments we are making in this paper will be carefully considered by members 
of the House of Commons when they are debating the Justice (NI) Bill at the 
Report and Third Reading stages.  The Commission’s suggested amendments to 
the Bill are set out in Appendix 1 to this paper (page 21). 

 
3. The Commission also welcomed the publication of the Report of the Criminal 

Justice Review in March 2000.  We issued a 43-page response to that Report, 
largely endorsing what was proposed.  In particular we applauded the centrality 
given to the protection of human rights in the Report.  In September 2000 the 
Commission hosted a conference in Armagh on the main recommendations.  The 
event helped the Commission make up its mind on what rights connected with 
criminal justice should be contained in its proposed Bill of Rights for Northern 
Ireland, a document which we published in September 2001 and which is 
currently the subject of extensive public consultation.  One chapter of that 
consultation document is devoted to criminal justice issues; our recommendations 
relating thereto are reproduced in Appendix 2 to this paper (page 30).   

 
 
4. The Commission is disappointed that the Justice (Northern Ireland) Bill does not 

put human rights at the centre of the reforms in the way in which the Criminal 
Justice Review recommended.  The first 16 recommendations of the Review, all 
on human rights, have not been reflected in the Bill at all, as a glance at the Index 
(on page 151) of the Implementation Plan which accompanied the publication of 
the Bill makes clear.  The Plan states in relation to almost all of these 
recommendations that their implementation is “ongoing” but in nearly every 
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5. Substantial parts of the Bill are stated to be dependent upon devolution of the 

responsibility for criminal justice to the Northern Ireland Assembly.  The 
Commission believes that in general terms this is not necessary.  If changes are 
required in order to make the criminal justice system more human rights-
compliant, these should occur as soon as possible regardless of which Parliament 
has responsibility for the matter. 

 
 
6. Perhaps the most glaring omission in the early part of the Bill is the failure to 

include any statement of the aims of the criminal justice system.  While the 
Review did not actually recommend that these aims be contained in the 
legislation, the Commission sees no good reason why they should not be.  The 
Police (Northern Ireland) Act 2000 already contains a section stating the functions 
of the Police Service, and clause 49 of the Bill sets out the aims of the youth 
justice system (although the Commission does not agree with the way in which 
they have been formulated – see para. 31 below).  We propose that the Bill be 
amended to set out clearly the aims of adult the criminal justice system.  One of 
these aims should be the promoting and protecting of human rights. 

 
 
7. The Commission would like to see someone appointed to serve as an “Oversight 

Commissioner” for the implementation of the criminal justice reforms, in the 
same way as Mr Tom Constantine operates in relation to the Patten Report on 
policing.  In its recommendation no. 95, the Review envisaged the appointment of 
some such person in the specific context of appointments to judicial posts.  We 
feel that this proposal should be generalised, or at any rate duplicated in relation 
to reforms of the judicial and prosecution systems 

 
 
Part 1 of the Bill: The Judiciary 
 
8. Clause 1 of the Bill asserts that those with responsibility for the administration of 

justice must uphold the continued independence of the judiciary.  The 
Commission believes that the Bill should state unambiguously that one of the 
aims of the criminal justice system is the maintenance of the independence of the 
judiciary from the executive, the legislature and any other organisation.  We 
would wish to see reference made to provisions in the UN’s Basic Principles on 
the Independence of the Judiciary (1985).  Principle 2, for example, would be 
worth including in full: 
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The judiciary shall decide matters before them impartially, on the basis of 
facts and in accordance with the law, without any restrictions, improper 
influences, inducements, pressures, threats or interferences, direct or 
indirect, from any quarter or for any reason. 
 

9. As regards appointments to the proposed Northern Ireland Judicial Appointments 
Commission (clause 3), we would prefer these to be made after there has been a 
properly advertised and rigorously objective selection system put in place.  This 
would apply in particular to the five lay members who are to be appointed by the 
First Minister and deputy First Minister.  We believe the so-called Nolan 
principles on appointments to public offices should apply, but that the principle of 
representativeness should be applied also.  We think that, broadly speaking, the 
composition of the judiciary in Northern Ireland should reflect the composition of 
society in Northern Ireland. 

 
10. As regards the appointment of the Lord Chief Justice, we think the proposals 

contained in clause 4 (inserting a new section 12 into the Judicature (Northern 
Ireland) Act 1978) are too cumbersome and convoluted.  We do not see why the 
Judicial Appointments Commission should not be responsible for recommending 
to Her Majesty whom to appoint.  If there is a danger of members of the Judicial 
Appointments Commission themselves being candidates for the position, they can 
be disqualified from sitting on the Commission when it is considering its 
recommendation. 

 
 
11. Clause 8 provides for tribunals to be established to consider the removal of 

judges.  The Commission believes that there should be greater involvement by 
non-serving judges on this tribunal.  Non-serving judges should be in the majority 
on the tribunal.  Clause 8(4)(b) should therefore be amended by deleting the 
words “is, or” in line 1. 

 
 
12. Clause 17(2) provides for tribunals to “provide advice about any steps which 

should be taken to deal with” complaints against judges.  It is not clear who would 
be entitled to sit on such a tribunal.  The Commission would prefer a more 
definite and independent method for dealing with such complaints.  Principles 17 
to 20 of the UN’s Basic Principles on the Independence of the Judiciary (1985) 
should be applied here.  We would prefer someone other than the Lord Chief 
Justice to be responsible for preparing a code of practice relating to the handling 
of complaints against judges. 

 
 
13. We believe that the Judicial Appointments Commission – not the Lord Chancellor 

as proposed in clause 10 of the Bill – should be responsible for appointing lay 
magistrates.  
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14. Clause 20, on the judicial oath, refers to “the laws and usages of this realm”.  

Strictly speaking Northern Ireland is not itself a realm but is part of a realm, with 
different laws and usages from those in other parts.  The word “jurisdiction” 
would be a more accurate description in law of the legal system in question. 

 
15. The Bill does not seem to require initial or in-service training for the judiciary.  

We think that this is a serious gap in the legislation.  We would wish the Judicial 
Studies Board to be placed on a statutory footing and for its functions to be set out 
clearly.  The Board should be required by law to produce an Annual Report.  

 
Part 2 of the Bill: Law Officers and Public Prosecution Service 
 
16. As regards the proposed new prosecution system, the Bill again omits to state the 

objectives of the system.  Recommendation no. 41 of the Review, for example, 
said that outreach to the community should be a stated objective of the 
Prosecution Service, but this is not mentioned in the Bill. 

 
17. The Review recommended (no. 28) that limits should be placed on the publication 

of the fact of an arrest and of the name of the arrested person.  The 
Implementation Plan, probably rightly in the Commission’s view, rejects the 
imposition of limits on the publication of the fact of an arrest.  But the Bill does 
not seem to place limits on the publication of the name of the arrested person. 

 
18. The Review recommended (no. 40) that the Prosecution Service should engage 

with the community about diversionary schemes.  The Bill does not seem to 
address this. 

 
19. The Review recommended (no. 45) that there should be no power in the Attorney 

General to direct the DPP.  It is not clear from clauses 40 to 43 that this 
recommendation is being entirely implemented. 

 
20. The Review recommended (no. 46) that it should be an offence to seek to 

influence the prosecutor not to pursue a case.  This does not seem to be 
implemented in the Bill.  Whatever the difficulties in phrasing such an offence, an 
attempt to do so needs to be made.  The existing law on contempt of court may 
provide one or more useful models to follow. 

 
21. The Review recommended (no. 49) that in certain situations the prosecutor should 

seek to give as full an explanation as possible as to why there has been no 
prosecution.  This does not seem to be implemented in the Bill.  The Human 
Rights Commission has already been involved in litigation on this issue.  It feels 
that the state of the current law (after the Court of Appeal’s decision in Re Adams’ 
Application for Judicial Review, [2001] 1 NI 1) is deeply unsatisfactory. 
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22. Clause 38 provides for a code of practice for prosecutors, and this must include a 
code of ethics laying down standards of conduct and practice.  The Commission 
would like to see a requirement inserted in the legislation to the effect that the 
code of ethics must be based on the UN’s Guidelines on the Role of Prosecutors 
(1990). 

 
23. The Review recommended (no. 55) that details of complaints procedures doe the 

Prosecution Service should be publicly available in the annual report.  This does 
not seem to be implemented in the Bill. 

 
Part 3 of the Bill: Other New Institutions 
 
24. The Review recommended (no. 263) that the proposed Inspector of Criminal 

Justice should be “responsible for advising Ministers on standards within the 
criminal justice agencies”.  But clause 47(3) merely says that the Secretary of 
State “may require” the Chief Inspector to provide “advice in relation to 
organisations in the criminal justice system”. 

 
25. Clause 46 does not specify which standards the Chief Inspector of Criminal 

Justice is to apply when conducting inspections.  We recommend that he or she 
should be statutorily obliged to measure whatever he or she sees against the aims 
of the criminal justice system (e.g. those set out in recommendation no. 2 of the 
Review) as well as against internationally accepted human rights standards. 

 
26. The Review recommended (no. 263) that the Inspectorate should publish its 

reports and make them widely and readily available.  But clause 49(3) says that 
the Secretary of State can exclude part of a report from publication on grounds of 
national security, public order or the safety of any person. 

 
27. The Review recommended (no. 245) that the proposed Northern Ireland Law 

Commission should have certain functions.  Some of these (the powers to 
commission research and to invite suggestions for reform and to consult as widely 
as possible) have not been expressly included in clause 51.  Moreover clause 
51(3) subjects the work of the Law Commission to the approval or consent of the 
Secretary of State.  This was not part of the Review’s recommendations. 

 
28. The Review recommended (no. 252) that in drawing up its programme of work 

the Law Commission should take account of the views of others through a 
consultation process.  This is not implemented in the Bill. 

 
Part 4 of the Bill: Youth Justice 
 
29. A general criticism of this Part of the Bill is that it is yet another legislative step 

which adds to a range of previous legislation in a piecemeal approach.  Rather 
than supplying a fundamental redraft and consolidation of legislation in the new 
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30. The age of criminal responsibility 
 

The Commission considers it unfortunate that the Government has not taken this 
opportunity to raise the age of criminal responsibility.  Although this was not one 
of the Criminal Justice Review’s recommendations, it would be in keeping with 
international standards such as the Beijing Rules and with the recommendations 
of the UN Committee on the Rights of the Child (1995).   It would also help deal 
with some of the practical difficulties of the Bill outlined below. 
 

31. Clause 53: Aims of youth justice system 
 

The establishment of a set of aims for the youth justice system is welcomed as 
there has been a need for a clear set of guiding principles to inform all those 
working with children at risk of offending, from the police, probation and social 
services, to those working in the juvenile justice centres and delivering services to 
children.  However the lack of any reference to human rights instruments, as 
recommended by the Criminal Justice Review (recommendation no. 169) is a 
serious oversight.  Such instruments should be used as guiding principles for the 
operation of the youth justice system.  The Commission suggests the following 
wording based on the UN Convention on the Rights of the Child (UNCRC), 
Article 40: 
 

(1) The principal aim of the youth justice system in Northern Ireland is to 
prevent offending by children and to promote the child’s reintegration and 
the child’s assuming a constructive role in society. 
(2) Every child in contact with the law shall be treated in a manner 
consistent with the promotion of the child’s sense of dignity and worth, 
reinforcing the child’s respect for the human rights and fundamental 
freedoms of others. 

 
Protection of the public from offending flows from the aims of prevention, 
rehabilitation and reintegration.  In the Commission’s view this does not, 
therefore, need to be a stated aim of the system. 

 
The Commission considers that it is important that other principles contained in 
international human rights standards be included in the Bill.  Amongst these are 
the principle of non-discrimination (Article 2 of the UNCRC) and the principle 
that custody should be used only as a last resort (Article 37 of the UNCRC).  The 
Commission holds that, certainly where children are involved, society should use 
the least restrictive intervention(s) necessary to achieve the desired outcome.  Any 
intervention or sentence should never be more harsh or demanding that that which 
could normally be imposed by the courts.  This is an especially important 
principle in any system that takes on a restorative approach to justice. 
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32. The Commission is disappointed that the “best interests” principle (required by 
Article 3 of the UNCRC) has not been incorporated into clause 53(3) of the Bill in 
preference to the lesser test of regard for the child’s welfare.  This is in clear 
breach of international human rights standards. 

 
33. The Commission welcomes the definition of children in clause 53(6) as all 

persons under 18. 
 
34. New court orders 
 

In general the Commission welcomes the emphasis on diversion from prosecution 
and on restoration and reparation. 

 
35. Clause 54: Reparation orders  
 

This new sentence is well set out and clear in purpose.  It allows the court to order 
the child to make reparation for his or her offence, to the victim or to the 
community at large.  The reparation order has a clear set of safeguards, 
particularly in relation to the nature and seriousness of the offence that warrants 
this community order.  It requires the court to have regard to Article 8(1) of the 
Criminal Justice (Northern Ireland) Order 1996 (restrictions on imposing 
community sentences) and the consent of the offender.  The order is also limited 
to a maximum of 24 hours’ reparation within 6 months of sentence. 

 
However, while welcoming the new order the Commission has several 
reservations.  The order applies to 10 to 17-year-olds inclusive.  This is of 
concern, especially for very young children (10-14 years), as it involves them in a 
community-based sentence.  Such interventions and activities would have to be 
appropriate to the relative immaturity and needs of these very young children.  
This concern would best be dealt with by raising the age of criminal 
responsibility. 
 
The order lacks clarity in relation to who will provide reports to the courts and 
who will supervise these children.  In particular there is no mention of the skills or 
training requirements of those supervising the reparation orders. 

 
The written report on a child should include an assessment of the child’s needs, 
including psychological and educational needs (proposed article 36A(5)).  In line 
with international human rights standards (Article 12 of the UNCRC), it should 
also include the child’s views on any proposals. 

 
The Commission welcomes the requirement on the court to explain the Order to 
the child in ordinary language (proposed article 36B(5)).  In light of V v UK and T 
v UK [2000] 30 EHRR 121, the requirement to ensure that children understand 
what is happening to them should run through the whole of the youth justice 
system.  The Commission recommends that the principle laid down in this 
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provision should be stated in clause 49 as a requirement for the entire youth 
justice system. 
 
The Commission recommends that the proposed article 36C(5) be amended to 
read the Secretary of State “shall” make rules, rather than “may”.  
 
The Commission notes that the Criminal Justice Review stated the need to pilot 
and evaluate reparation orders.  The Commission supports this recommendation. 

 
36. Clause 55: Community responsibility orders 
 

This new sentence is available only for children who commit an offence 
punishable by imprisonment and requires the offender to attend a place specified 
in the order for relevant instructions in citizenship and to carry out practical 
activities in light of that instruction for between 20 and 40 hours. Like the 
reparation order the community responsibility order has a clear set of safeguards 
and requires the court to have regard to article 8(1) of the Criminal Justice 
(Northern Ireland) Order 1996 (restrictions on imposing community sentences) 
and the consent of the offender. 
 
The order applies to 10 – 17-year-olds inclusive.  However, again, this type of 
order may be inappropriate for very young children (especially those aged 10 to 
14 years), due to their relative immaturity.  The Commission considers that such 
young children should be excluded from this form of community sentence, as they 
are unlikely to be able to participate with the order in any meaningful way and as 
it is not desirable to mix such young children together with older children when 
serving a sentence.  This could best be achieved by raising the age of criminal 
responsibility. 
 
The concept of “citizenship” (proposed article 36E(2)) should be interpreted 
bearing in mind the diversity of society in Northern Ireland.  Citizenship includes 
rights as well as responsibilities and this should be reflected in the proposed 
article 36E(3)(a). 
 
As regards the proposed article 36H, the Commission again recommends that this 
should read the Secretary of State “shall” make rules. 

 
36. Clause 56: Custody care orders 
 

This order deals with 10 – 13-year-olds inclusive, who would normally be dealt 
with by juvenile justice centre orders, and requires that such children when 
sentenced be held in secure accommodation by the “appropriate authority” (the 
DHSSPS).  The order uses the same procedures and process as the juvenile justice 
centre order and has protections and limitations regarding the imposition of such 
orders in relation to the offence and its seriousness, as set out in the Criminal 
Justice (NI) Order 1996. 
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The Commission fully supports the recommendation of the Criminal Justice 
Review that 10 –13-year-olds found guilty of offences should not be held in 
juvenile justice centres (recommendation no. 170).  However, the Commission 
has serious misgivings about the proposed custody care orders.   

 
Given the very young age of these children, further restrictions need to be placed 
on the imposition of such orders, beyond those in the Criminal Justice (NI) Order 
1996. The Commission recommends that such orders should be used only as a last 
resort, after all other community and financial penalties have been considered, 
and that they should be used only where the child poses a significant threat to the 
protection of the public.  
 
International law is clear that children should be detained only as a measure of 
last resort and for the shortest period of time (Article 37 of the UNCRC and Rules 
1and 2 of the UN Rules for the Protection of Juveniles Deprived of their Liberty).  
It stipulates that deprivation of liberty shall not be imposed unless the young 
person has been adjudicated upon in respect of a serious act involving violence 
against another person or of persistence in committing other serious offences and 
unless there is no other appropriate response (Rule 17.1 (b) and (c) Beijing 
Rules).  In the Commission’s view all legislation relating to the detention of 
children in Northern Ireland should be revised to comply with these principles. 
 
The custody care order raises a number of other concerns.  Because the children 
in question are so young, and because they are to be accommodated by the 
DHSSPS, they should be afforded all of the same provisions as children held in 
care under the Children (Northern Ireland) Order 1995.  In particular, they should 
be given the same protections and resources to address their educational, social, 
physical and emotional needs.  The care system will need to be provided with 
additional funding to ensure that this happens.   
 
It is proposed in the Bill that children held under custody care orders should be 
held under a different regime from that applying when children are held under 
care orders.  This is unacceptable because it is a breach of children’s human rights 
that if held under custody care orders they are excluded from the full protection of 
the Children (Northern Ireland) Order, including the best interests article (article 
3).  This has serious implications not only for children themselves but also for 
those working with them, who will be expected to depart from existing best 
practice.  
 
Furthermore, in view of the different regimes, it is likely that children given 
custody care orders will be held separately from other children in care.  Because 
the numbers of children being given custody care orders will be tiny, they will 
effectively be held in isolation, which is a clear breach of their human rights.  
There will obviously be difficulties in providing places: the importance of family 
contact, however, is especially relevant to such young and vulnerable individuals 
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and there would therefore need to be a number of regionally dispersed small units 
to facilitate such contact. 

 
The alternative, to mix children in care and custody, also has dangers.  Since the 
Black Report (1979), and with the knowledge that now exists of the failings of the 
training school system, there is a clear recognition that children in care should not 
be held in the same institutions as children sentenced for offending.   If children in 
care and custody are mixed there will be a clear stigma attached to those in care 
for reasons other than offending.  Indeed, the very title of the proposed new order 
is undesirable as it implies mixing children in care with those in custody. 
 
Finally, the issue of remands in custody is not addressed in the proposed 
legislation.  In particular, use of the provisions of the Police and Criminal 
Evidence (Northern Ireland) Order 1989 has resulted in persons under 14 years 
being held overnight in Lisnevin Juvenile Justice Centre.  Government needs to 
address this problem. 

 
In summary, the Human Rights Commission recommends that the best way to 
deal with the issue of very young children in the criminal justice system is to raise 
the age of criminal responsibility.  Additionally, the Commission recommends 
that all children detained by the state should be given the full protections afforded 
by the Children (NI) Order, particularly article 3, which enshrines the best 
interests principle. 

 
38. Clause 57: Youth conferences and youth conference plans 
 

The Commission welcomes the introduction of youth conferences and a 
restorative approach to youth justice.  This will have profound implications in 
relation to the operation of youth justice in Northern Ireland.  Given the 
importance and newness of this approach the Commission would welcome further 
consultation by Government with those who will be involved in working with the 
proposed measures. 
 
The Commission has nevertheless some serious concerns regarding the practical 
operation of youth conferences.  In relation to the proposed plans, which will 
form the basis of diversionary youth conferences as well as court-ordered youth 
conferences, our concerns relate to fairness, proportionality, the range of 
requirements that can be imposed, the nature, combination and severity of 
requirements, and the process of gaining consent. 

 
The youth conference and plan are based around consent, particularly the consent 
and agreement of the child.  This is in keeping with Article 12 of the UNCRC.  
However, this is by no means a straightforward issue, especially for a child, and is 
one of the reasons why in law children are not allowed to enter into financial 
contracts etc. 
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We know that children are easily influenced by adults, particularly adults in 
authority.  Therefore, obtaining the consent of a child in a group situation (which 
the youth conference is), when the child has admitted the offence and the other 
participants are adults of authority – with the threat of court action should the 
child not agree – is obviously not a fair way of obtaining true and informed 
consent.  Children could be willing to consent to arrangements in such situations 
which are not in their best interests.  Children may be unaware of the possibility 
of acquittal and may fear appearing in court, making them more likely to consent 
and to waive their rights to a court hearing.  Children may also be unaware that 
they could end up with harsher penalties following a conference than they would 
have been given if they had been dealt with through the courts. 
 
Parents may be willing to consent to a conference plan in order to avoid court 
action, to have the matter dealt with quickly or to be seen to be in control of their 
children, and they too may be unaware of the likely outcome had the matter been 
dealt with in court. 

 
For these reasons the consent of the child and participants in the youth conference 
is not in and of itself a sufficient safeguard that the rights of the child will be 
protected, particularly in relation to the imposition of harsh penalties.  One of the 
consequences of the restorative conferencing system in New Zealand, upon which 
the proposed system for Northern Ireland is to be based, is that it can sometimes 
result in very onerous outcomes, considerably more harsh than a court would have 
imposed.  This is undesirable, as it increases the probability that the child will be 
unable to complete the order.  This not only fails the restorative process, it fails 
the child and the victim, and can lead to the child being brought back to court. 
 
The proposed youth conference plans include a range of activities and actions 
which the child will be required to complete.  The range is extensive and almost 
unfettered, except for some minor restrictions – such as the requirement that they 
should be completed within one year.  Actions which the child may be required to 
undertake as a result of a conference plan and which cause concern include: 
 
 “make reparation for the offence to the victim…or community..”: no limits are 

mentioned as to the nature or amount of reparation to be made; 
 “submit himself to the supervision of an adult”: this does not state what any of 

that supervision may entail; the provision is completely vague and open-
ended; 

 “perform unpaid work or services in or for the community” (if the child is has 
attained the age of 16): this too is open-ended and does not state the nature of 
the work, the amount or maximum number of hours the child will be expected 
to complete, or the types of services he or she could be required to perform; 

 “participate in activities...”: again this does not state the amount or nature of 
activities, or the minimum or maximum number of hours of activities; 
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 “submit himself to restrictions on his conduct or whereabouts (including 
remaining at a particular place for particular periods)”: this in effect is a form 
of house arrest without limits - except that it can apply for a year. 

 
It is a further cause of concern that all or any of these, and other requirements, 
may be placed on the child, and that they are couched in language that implies 
they are imposed to help the child (suggesting more may be better).  In theory, 
therefore, a child who admits to an offence and agrees to a plan could be required 
to: apologise to the victim, complete an almost unlimited amount of unpaid work 
and reparation, be placed under the supervision of an adult, attend a whole range 
of activities, submit him- or herself for treatment and be placed under 24 hour 
house arrest for up to a year.   
 
It is highly undesirable to give conferences such open powers when the courts 
themselves are restricted in the penalties they can impose. Youth conference plans 
should therefore have maximum limits and restrictions on how they can be 
combined in the order. 

 
There are two types of youth conferences: diversionary and court-ordered 
conferences.  In relation to diversionary conferences, the decision to refer the 
child to the conference may be made by the Director of Public Prosecutions, for 
any offence before court proceedings are commenced, if the child admits guilt and 
agrees to the conference.  Following the conference and the plan which has to be 
agreed with the participants (including the police), the prosecutor has also to 
agree the plan.  If the plan is rejected the prosecutor can restart court proceeding 
and the child can be prosecuted should he or she fail to complete the plan.  We 
consider the logic of this decision-making to be flawed, as it opens the child to a 
process that does not serve the best interests of justice.  This is due to the 
prosecutor’s role in rejecting or accepting the plan: this does not address the 
interests of justice as his or her role is not independent (unlike the judiciary).  He 
or she is by definition there to prosecute individuals.  It follows that overly harsh 
and disproportionate plans may be acceptable to the prosecutor and imposed on 
the child. 

 
More fundamentally, the range and severity of penalties agreed to in a 
diversionary plan are not linked to the severity of the offence and there is a lack of 
safeguards in place in relation to this, such as reference to those contained in the 
Criminal Justice (Northern Ireland) Order 1996.  Despite the fact that a number of 
the options available to a conference are in effect community sentences and some 
affect the liberty of the individual, they may be imposed without reference to 
offence severity or the limitations imposed by the Criminal Justice (Northern 
Ireland) Order 1996. 
 
Diversionary conferences with an agreed plan result in a criminal record, which 
may be cited in later criminal proceedings. This makes one wonder to what extent 
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it represents real diversion, or whether it is simply diversion away from due 
process and proper judicial oversight        

 
39. Court-ordered youth conferences are less problematic. They involve some form of 

judicial review of the process. This is a new form of court sentence for the court.  
However, the Commission is concerned about the prospect of a youth conference 
order being combined with a custodial order. This appears to be incompatible 
with the notion of restorative justice, which emphasises putting right the damage 
caused by the offence and reintegrating the offender back into his or her 
community. A custodial sentence does not represent reintegration in any form. 
Attempts to impose a custodial sentence with the consent of the individual, or 
getting a child to agree to lose his or her liberty,  which is the most severe penalty 
available to the courts, would demonstrate the flawed notion of “agreement” and 
“consent” in this context. 

 
40.       Under the proposed articles 36J(3) and (4) for youth conference orders, we note 

that the court must be of the opinion that the offence was serious enough to 
warrant the conference, but no mention is made of the Criminal Justice (Northern 
Ireland) Order 1996 in arriving at that decision.  Such minimum protections 
should be in place, especially when sentencing children. 

 
41.       The case has not been made as to why the conference co-ordinator has to be a 

civil servant, as proposed in the new article 3A of the Criminal Justice (Children) 
(Northern Ireland) Order 1998 (clause 57 of the Bill). More importantly, there is 
no mention of the skills a person needs to possess in order to fulfil such a role.  Is 
the intention to exclude community-based restorative justice facilitators?  

 
42.       There is no mention of police-based restorative justice schemes in the Bill. Why 

are decisions made prior to prosecution not included? 
 
43. The Commission welcomes clause 63, which provide for the inclusion of 17-year-

olds within the remit of the youth court.  However, the Commission is concerned 
that 17-year-olds can still be held in Young Offender Centres.  This is in clear 
breach of international human rights standards, which state that children must be 
held separately from adults in detention.  The Commission is of course also 
alarmed that 15 and 16-year-olds can still be detained in Young Offender Centres 
when they are considered by the court to be a danger to themselves.  This is also 
in clear breach of human rights standards and should be repealed. 

 
44. The Criminal Justice Review recommended that Lisnevin Juvenile Justice Centre 

was unsuitable for holding children and should be closed (recommendation no. 
177).  The Commission recommends that this should happen with urgency. 

 
Part 5 of the Bill: Miscellaneous 
 
45. Clause 66: Display of Royal Arms at courts 
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Clause 66 envisages a prohibition of the display of the Royal Arms inside 
courtrooms and on the exterior of new court buildings, along with the continuing 
display of the Arms on the exterior of existing court buildings.  The practical 
effect of clause 66 as drafted would be that, for many years to come, all but a few 
court buildings (those coming into use after commencement of the provision) 
would have the Royal Arms displayed on the building or in its precincts.  This 
goes a little further than the Review recommendation, which was for display 
outside all court buildings.  Clause 66 does not mention the display of the Union 
Flag or of any other symbols within or outside courts, but the assumption is that 
the Union Flag will continue to be displayed outside court buildings on the days 
appointed for its display on other public buildings, and that no other flags or 
symbols are to be displayed outside or inside courts. 
   
The NIHRC’s focus on international human rights law leads us to affirm that 
substantive change which would ensure human rights protections in the future is 
much more important than symbolic change.  However, symbolic change should 
not be dismissed as being unimportant to human rights and the rule of law.  
Emblems, flags and other symbols can all be relevant to perceptions of ownership 
and neutrality.  Indeed, the terms in which support and opposition to clause 66 
have been expressed, in the parliamentary debates and outside Parliament, 
illustrate this point.  By and large, unionist and loyalist political representatives 
regard it as important that the Royal Arms be retained in order to express the 
constitutional realities that Northern Ireland is part of the United Kingdom, and 
that the court system administers United Kingdom law.  Conversely, many 
nationalist and republican political representatives suggest that confidence in the 
impartial administration of justice is diminished, and that impartiality may 
actually be compromised, if the courts display what nationalists regard as symbols 
of one of the two principal constitutional aspirations and, by implication, symbols 
of opposition to the other aspiration.   

 
When the NIHRC takes any position on a matter that is politically controversial, it 
does so only to articulate or defend a human rights principle, regardless of which 
side of the political debate that might seem to align the Commission with.  Over 
time it could expect to offend all parties equally, if all parties acted with equal 
frequency in ways that contradicted human rights principles; but at any given 
time, it is likely to be perceived as or accused of following the “agenda” of one 
tendency or another to the extent that one tendency or another chooses to occupy 
the same ground as the Commission in asserting human rights principles—or 
adopts the language of rights to sustain its political positions.  While properly 
mindful of the sensitivities involved in either challenging or supporting any ideas 
that are simultaneously the subject of political debate, the Commission is not 
afraid to deliver any advice from a human rights perspective merely because it 
anticipates a particular reaction from one or another part of the political spectrum.  
If no human rights principles are engaged by any matter of political controversy, 
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the Commission has nothing to say.  When it does discern a human rights issue, 
the Commission will speak its mind even at the risk of giving offence. 

 
In relation to clause 66 the position is not as clear as we might have wished: it is 
not possible to find explicit guidance in international human rights instruments as 
to whether it is appropriate for symbols of State to be displayed in or on court 
buildings.  It must be noted that, in many countries, it is customary for such 
symbols (the national flag, for example) to be displayed prominently inside 
courtrooms.  To our knowledge, that practice has very rarely excited controversy 
in any other jurisdiction.  The administration of justice is, after all, one of the 
fundamental reasons that any state exists; so a symbol of State in a court may be 
read as asserting the right and duty of the State to guarantee justice.  Here, the 
position in law, and this was democratically endorsed through the Belfast (Good 
Friday) Agreement and given further effect in the Northern Ireland Act 1998, is 
that Northern Ireland is part of the United Kingdom unless and until a majority of 
its people decide otherwise.  The practice in all other UK jurisdictions, in 
accordance with the norm in other countries, is to display the Royal Arms as a 
symbol of State both inside and outside court buildings.  The presumption should 
therefore be in favour of such a display unless a convincing case can be made to 
the contrary.   

 
It is a matter of fact that the Royal Arms are, in Northern Ireland, rather more than 
a symbol of State.  In, for example, England they may be perceived with equal 
affection or indifference by many different sections of the population, regardless 
of political or cultural background; they are hardly controversial.  In Northern 
Ireland, the Arms command the respect and loyalty of a large section of the 
population, namely the unionist community, but they are regarded as problematic 
(and it must be said, sometimes with hostility or contempt) by another large 
section of the population, namely the nationalist community.  In that sense, the 
Arms are (or are perceived as) an expression of the unionist identity, and by 
extension a symbol of opposition to nationalism.  The fact that the meaning and 
value of the Arms are vigorously contested in Northern Ireland in a way that does 
not seem to be the case in any other part of the United Kingdom means that it is 
not the same symbol in this jurisdiction, and should not necessarily be displayed 
in the same way as in Britain, given that it will not be read and understood in the 
same way.   

 
The Belfast (Good Friday) Agreement committed Government to exercising 
power in Northern Ireland “with rigorous impartiality on behalf of all the people 
in the diversity of their identities and traditions and [with] parity of esteem and… 
equal treatment for the identity, ethos, and aspirations of both communities”.  It is 
clear that there may be a political case to be made for removing the Arms, by 
drawing on the “parity of esteem” commitment.  Since “parity of esteem” is not a 
concept clearly grounded in international human rights law, but one adopted to 
address the particular circumstances of Northern Ireland as a divided society, the 
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NIHRC would not take a position on the merits or demerits of the political 
arguments to be made. 

 
The NIHRC would instead seek to draw attention to such international 
instruments and precedents as might help to inform the debate from a strictly 
human rights perspective.  As we will explain below, such a perspective inclines 
us towards the conclusion that courts and court buildings should not display either 
the Royal Arms or the Union Flag.  However, the absence of explicit guidance, 
and the fact that such displays in most other jurisdictions are conventional and 
uncontroversial, inhibit us from going so far as to say that clause 66 as worded is 
incompatible with human rights.  We are not therefore offering any suggestions 
for amendment but would ask Parliament to have due regard to the human rights 
considerations set out below in arriving at what will, in the end, have to be a 
political decision. 

 
The following documents are of special relevance: 

 
 The Universal Declaration of Human Rights asserts the rights to “equality 

before the law” and a hearing before an “independent and impartial tribunal”.  
Equality before the law, the independence of courts, and the impartiality of 
courts are therefore recognised as human rights.  It might be thought to follow 
from this that court premises are to be so designed as to express the concepts 
of equality, independence and impartiality.  Specifically, it could be said that 
courts should not challenge these human rights concepts by presenting 
displays that brought into question the court’s attitude to the equality of all 
persons before it, that questioned the court’s independence from outside 
influences or that suggested partiality in any matter in which any party to a 
case before it was likely to have strong views one way or the other.    

 
 Those rights (to equality and a hearing before an independent and impartial 

tribunal) are restated in the International Covenant on Economic, Social and 
Cultural Rights.  

 
 They are reiterated in the International Covenant on Civil and Political Rights 

and in other major regional and national instruments.   
 
 The right to a fair hearing before an independent and impartial tribunal is 

specifically protected by the European Convention on Human Rights, now 
part of Northern Ireland’s law by virtue of the Human Rights Act 1998.   

 
 The UN Basic Principles on the Independence of the Judiciary (1985) affirm 

that “the organization and administration of justice in every country should be 
inspired by those principles [equality, independence, impartiality etc.], and 
efforts should be undertaken to translate them fully into reality”. 
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 The Principles further state that “The judiciary shall decide matters before 
them impartially… without any … improper influences… or interferences, 
direct or indirect, from any quarter or for any reason” and that “[t]he principle 
of the independence of the judiciary entitles and requires the judiciary to 
ensure that judicial proceedings are conducted fairly and that the rights of the 
parties are respected.”  The latter passage is especially important in this 
context because it establishes that judicial independence is not merely a matter 
of the relationship between judges and the executive, but also requires the 
business of the courts to be conducted in ways that ensure the equal treatment 
of, and demonstrate equal respect for, all persons before the law. 

 
 The Beijing Statement of Principles of the Independence of the Judiciary 

(1995) states “Judges shall uphold the integrity and independence of the 
Judiciary by avoiding impropriety and the appearance of impropriety in all 
their activities” (italics added).  It defines as an objective and function of the 
judiciary “to administer the law impartially among persons and between 
persons and the State” (italics added).  It might be thought to flow from this, 
and from the wider point that many civil and all criminal trials involve 
adjudication between individuals and the State, that courts ought to limit or 
avoid overt identification with the State at least in any proceedings in which it 
has an interest. 

 
It should not be forgotten that court buildings are also workplaces.  Equality and 
non-discrimination are fundamental concepts in international human rights law, 
and so domestic equality law forms part of human rights law and the Commission 
is entitled to refer to it in formulating its positions on human rights questions.  
Northern Ireland has a large corpus of workplace equality legislation.  While our 
equality laws and approaches to employment equality are specific to the particular 
circumstances of Northern Ireland, the close relationship between those laws and 
fundamental human rights principles means that the neutrality of the workplace is 
a concept founded on human rights principles.  The fact that the detailed 
provisions in Northern Ireland go further than the general principles enunciated in 
international law does not render them any less a part of our human rights law.  
Associated with the fair employment and sex discrimination legislation are 
numerous secondary principles and codes of practice designed to secure that 
workplaces shall be, as far as possible, neutral spaces, free from harassment, 
intimidation or overt displays that could make one section of the workforce, or 
other people using the workplace, feel excluded or less welcome.  For example, it 
is a widely accepted principle that the Union Flag, although in law the national 
flag, should not be displayed outside or inside workplaces in circumstances where 
that is likely to constitute a “chill factor”, i.e. alienating, offending, intimidating 
or otherwise discomfiting members of the nationalist minority community.  The 
workforce of the Northern Ireland Court Service is drawn from both main sections 
of the community, and it is legitimate to question whether the continuing display 
outside court buildings of the Royal Arms and the Union Flag is consistent with 
the maintenance of a working environment that is equally welcoming to staff 
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members from the nationalist and unionist communities.  We do not have 
conclusive evidence that these displays have contributed to a “chill factor”, but it 
may be noted that Roman Catholics, while forming over 40 per cent of the 
Northern Ireland workforce, are currently under-represented in the workforce of 
the Court Service, at about 33%.  It might be thought that in those circumstances 
(assuming that it is regarded as desirable to move towards equitable 
representation of the two main communities) there is a positive duty to remove 
any display that might reasonably be thought to contribute to the inequality in the 
workforce.  While ordinarily this would be a matter of policy for an individual 
employer, clause 66 of the present Bill provides an opportunity to address the 
matter. 

 
The Court Service has itself recognised that the issue of the display of the Royal 
Arms is problematic.  Its Equality Scheme notes that any proposal to remove the 
Arms could have a negative impact on members of the unionist community.  It is 
certainly the case, as evidenced in the political debate, that this is a matter of 
some symbolic importance to members of that community.  However this moves 
away from the question of the Arms as symbols of State to the area of their 
symbolic value to members of one of the two main political and cultural 
traditions.  We cannot locate any human rights principle from which there can be 
argued a right to the display at court premises of a symbol to which one section of 
the community, whether or not it be a majority, feels a cultural or political 
allegiance.  If this argument has any weight, it attaches equally to symbols to 
which other sections of the community feel allegiance.  This would suggest an 
approach based on affirming both nationalist and unionist symbols, as of course 
the Policing Board has chosen to do in relation to its selection of symbols for the 
police badge.  The NIHRC takes no view on whether it would be appropriate for 
the courts to adopt symbols from both traditions, or a neutral symbol such as the 
scales of justice, because neither approach is demanded by human rights 
principles; equally it would, however, observe that neither approach would be 
inconsistent with human rights principles.   

 
If the impartial administration of justice is a human right, then Government and 
Parliament have a duty to promote impartiality and public confidence in 
impartiality.  That would best be achieved by a confident and consistent approach, 
rather than an avoidance, fudging or postponement of the issues.  It appears from 
clause 66(1) (prohibiting display of the Arms inside any courtroom) that the 
intention is to “neutralise” the atmosphere in which justice is administered.  This 
would be in keeping with the removal of reference to the monarch in the judicial 
oath or affirmation (clause 20), and with Recommendation no. 142 of the 
Criminal Justice Review (and current Court Service policy) in relation to the 
declaration of “God Save The Queen”.  Where there is inconsistency is in the 
retention of the Arms on the outside of all but the newest court buildings.  The 
same considerations apply to the Arms on external signage as to the Arms on the 
wall of the courtroom.  The NIHRC’s consideration of the human rights issues 
inclines it to favour the view that the courts should proclaim themselves as neutral 
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spaces, in which the State still has the duty to act as guarantor of justice and in 
which it should not permit, much less require, the display of symbols that 
undermine the confidence of many people in equality before the law—even (or 
especially) when a symbol of the State itself would have that effect.  If Parliament 
determines that the display of the Royal Arms and Union Flag is indeed consistent 
with equality, impartiality and independence, then it ought to consider, in the 
interests of consistency, retaining the Arms inside courtrooms. 

 
46. Clause 67 substantially addresses recommendation no. 242 of the Criminal Justice 
Review in relation to information about the release of prisoners.  It also seems to be in 
line with the Human Rights Commission’s proposal for victims’ rights in a Bill of Rights 
in that it adopts a broad definition of “victim”.  The Commission’s proposed Bill of 
Rights does not specifically propose a right to information about prisoner release but 
there do not appear to be any human rights objections to such a provision.  The safety 
point should be carefully interpreted so that where there is any reasonable prospect that 
the release of information could endanger someone (presumably, in most instances, the 
prisoner) it should be withheld. 
 

The Bill does not address the other information rights for victims proposed in 
recommendations nos. 232-241 of the Criminal Justice Review.  However the 
Implementation Plan indicates that these measures are being or will be 
implemented, and they do not appear to require legislation. 

 
47. Clause 68 (Views on temporary release) appears to be an alternative approach to 

that proposed in the final part of recommendation no. 242 in the Criminal Justice 
Review.  The Secretary of State should be obliged to assess the victim’s 
perception of a possible threat against other information available and a victim 
should not be able to delay release unless there are reasonable grounds for 
believing that the threat is real.  The prisoner should be informed of, and be given 
the opportunity to make representations about, any information presented against 
him or her. 

 
48. Clause 70 (Community safety strategy) falls short of the inclusive approach 

outlined in recommendations nos. 192 and 193 of the Criminal Justice Review.  
The list of consultees should be considerably extended, either by listing specific 
agencies and NGOs relevant to the field, or by specifying a widespread public 
consultation.  Additionally, or alternatively, there could be a regional body 
constituted on similar lines to the local community safety partnerships set up 
under the following clause.  (The wording of clause 71 does not preclude the 
establishment of a regional partnership as well as local ones.)  If such a body were 
constituted it, rather than the Secretary of State, could devise the regional 
strategy.  It could take the form of the Community Safety Council proposed in 
recommendation no. 202 of the Review, and could also take responsibility for the 
Community Safety Unit referred to in recommendations nos. 197-201, 204 and 
206 and responses thereto. 
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49. Clause 71 (Local community safety partnerships) departs in several important 
areas from the detail of recommendation no. 196 of the Review, particularly as 
regards the role of elected representatives.   We note from the Explanatory Notes 
the intention that membership of the LCSPs should be drawn from a wide range 
of bodies, and the reasons why they are not specified in the clause, but clause 
71(3) could at least state in general terms that the Secretary of State should ensure 
that each partnership includes elected representatives and persons drawn from 
relevant statutory agencies and voluntary and community organisations.  
Although this was not stated explicitly in recommendation no. 196, there should 
be a requirement, or even a mechanism, for ensuring that LCSPs are 
representative of the local community, broadly on the lines required by section 75 
of the Northern Ireland Act 1998. 

 
50. Clauses 75 and 76 (Exceptional legal aid and proceedings before a coroner) 

appear to be tidying-up measures to put on a statutory footing the ex gratia 
scheme already operating.  The Commission would prefer the law to be that legal 
aid is available as of right at inquests to those who are otherwise financially 
eligible for it.  While this is not necessarily required as a result of the judgments 
of the European Court of Human Rights in Jordan and others v UK (May 2001), 
it would be very much in the spirit of those judgments. 

 
51. Clause 79 (Powers and duties of court security officers) does not specify whether 

the power to search articles extends to the examination of documents.  The 
Human Rights Commission believes that it should not, particularly in relation to 
legally privileged documents. 

 
 

Northern Ireland Human Rights Commission  
Temple Court 

39 North Street 
Belfast  BT1 1NA 
27 February 2002 
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APPENDIX 1 
 

PROPOSED AMENMENTS TO THE JUSTICE (NI) BILL 
 
Insert new clause 1:1 
 
Aims of criminal justice system 
 
(1) The principal aim of the criminal justice system in Northern Ireland is to protect the 

public by reducing crime and the fear of crime. 
 
(2)  All persons and bodies exercising functions in relation to the criminal justice system 

in Northern Ireland must have regard to that principal aim in exercising their 
functions. 

 
(3) With a view to promoting confidence in the administration of the criminal justice 

system, all such persons and bodies must also have regard to the need to operate a 
system which is independent, fair, accessible, open, inclusive, effective and protective 
of human rights. 

 
(4) Each agency working in the criminal justice system shall publish statements of ethics 

covering all those employed or holding office in that agency. 
 
Amendments to existing clause 1: 
 
Clause 1, page 1, line 2, after ‘judiciary’, insert ‘from the executive, the legislature and 
any other organisation’.2 
 
Clause 1, page 1, line 2, at end insert –  
 

(  ) The judiciary shall decide matters before them impartially, on the 
basis of facts and in accordance with the law, without any 
restrictions, improper influences, inducements, pressures, threats or 
interferences, direct or indirect, from any quarter or for any 
reason’.3 

                                                           
1 The Bill already contains a clause setting out the aims of the youth justice system (clause 49), but not a 
more general clause.  In December 2001 the UK Government published a document setting out the purpose 
and aims of the criminal justice system in Northern Ireland.  The Northern Ireland Human Rights 
Commission believes that a version of those aims should be inserted at the start of the Bill to serve as a 
guide for how the rest of the Bill should be applied.  If the preferred view is that such a clause is not best 
placed in a Part of the Bill dealing with the judiciary, we recommend that it be inserted as a new clause 61 
in Part 5 (Miscellaneous).  Sub-clause (4) above is based on Recommendation 7 in the Review of the 
Criminal Justice System in Northern Ireland (March 2000). 
2 This amendment is intended to make it very clear that the judiciary must in particular be independent of 
the government and of the legislature.  The doctrine of the separation of powers is fundamental to the 
operation of a healthy democracy. 
3 This new sub-clause is based on Principle 2 of the UN’s Basic Principles on the Independence of the 
Judiciary (1985).  The Northern Ireland Human Rights Commission believes that international standards on 
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Amendments to clause 3: 
 
Clause 3, page 3, line 3, leave out ‘lay members’ and insert ‘members of the ‘Judicial 
Appointments Commission’.4 
 
Clause 3, page 3, line 4, leave out ‘lay’. 
 
Clause 3, page 3, line 5, leave out ‘representative’ and insert ‘reflective’.5 
 
Clause 3, page 3, line 5, after ‘Northern Ireland’, insert –  

 
(  ) In exercising its functions the Judicial Appointments Commission shall  
have a duty to apply best practice as indicated by the Commissioner for 
Public Appointments. 

 
Amendments to clause 4:6 
 
Clause 4, page 3, line 12, leave out ‘Prime Minister’ and insert ‘Judicial Appointments 
Commission’. 
 
Clause 4, page 3, leave out lines 19 to 24. 
 
Clause 4, page 3, leave out lines 25 to 29. 
 
Clause 4, page 3, leave out lines 30 to 35.  
 
Clause 4, page 3, leave out lines 36 to 41. 
 
Amendment to clause 8: 
 
Clause 8, page 6, line 40, leave out ‘or, is’.7 
 
 
 
 
                                                                                                                                                                             
human rights should be incorporated into the law of Northern Ireland wherever appropriate and the Review 
of the Criminal Justice System stressed at several points the importance of adherence to those standards. 
4 The Commission believes that the entire Judicial Appointments Commission – not just its lay members - 
should be reflective of the community in Northern Ireland. 
5 The term “reflective” is less precise than “representative” and therefore less problematic.  It also makes it 
easier to move away from the notion that the only relevant factor to bear in mind is the perceived religious 
background of the judges. 
6 The Human Rights Commission believes that all judicial appointments, including those of the Lord Chief 
Justice and Lords Justices of Appeal in Northern Ireland should be made by the Judicial Appointments 
Commission (even if nominally in the name of Her Majesty). 
7 The Commission believes that non-serving judges should be in the majority on the tribunal.   
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Amendment to clause 10: 
 
Clause 10, page 8, line 6, leave out ‘Lord Chancellor’, and insert ‘Judicial Appointments 
Commission’.8 
 
Amendments to clause 17: 
 
Clause 17, page 11, line 13, leave out ‘Lord Chief Justice’, and insert ‘Northern Ireland 
Court Service’.9 
 
Clause 17, page 11, line 15, leave out ‘Lord Chief Justice’, and insert ‘Judicial 
Appointments Commission’.10 
 
Clause 17, page 11, line 22, leave out ‘Lord Chief Justice’, and insert ‘Northern Ireland 
Court Service’. 
 
Clause 17, page 11, line 24, leave out ‘lord Chief Justice’, and insert ‘Northern Ireland 
Court Service’. 
 
Amendments to clause 20: 
 
Clause 20, page 13, line 29, leave out ‘realm’, and insert ‘jurisdiction’.11 
 
Clause 20, page 13, line 34, leave out ‘realm’, and insert ‘jurisdiction’. 
 
Amendments to clause 33: 
 
Clause 33, page 20, line 18, at end insert new paragraphs (2A)(a) and (2A)(b):12 
                                                           
8 The Commission believes that lay magistrates should be appointed in the same way as professional 
judges.  
9 The Commission believes that the Lord Chief Justice should not be responsible for drafting a code by 
which he or she will be personally bound. 
10 The Commission believes that the Lord Chief Justice should not be responsible for referring complaints 
to a tribunal when he or she may be one of the persons against whom a complaint is made. 
11 Strictly speaking Northern Ireland is not a ‘realm’ but a ‘jurisdiction’.  
12 The Review recommended (Recommendation no. 49) that a balance needed to be struck between the 
proper interests of victims and witnesses and other concerns, including damage to the reputation of the 
individual, the danger of infringing the presumption of innocence, the risk of jeopardising the safety of 
individuals and national security.  It recommended that whether reasons can be given should be determined 
on a case by case basis.  The European Court (in Jordan et al v UK, May 2001) criticised UK law for 
failing to require reasons to be given where there was no prosecution and stated that this was one of the 
elements required in an effective investigation under Article 2 of the European Convention on Human 
Rights.  As European Court jurisprudence is part of our domestic law under the Human Rights Act 1998, 
adding this amendment will give the UK Government an opportunity to ensure compliance with this 
requirement.  We believe that the development of public confidence would be better served by expressing 
the requirement as a presumption that the prosecution service should give as full reasons as possible, 
limited only by the interests of justice and the public interest (which includes national security concerns).  
It has been the Commission’s experience, in seeking reasons for non-prosecution or discontinuance from 
the present Director of Public Prosecutions, that, where responses have been given at all, they have been 
couched in very general terms.    
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‘(a) Where proceedings against a person in relation to an offence are discontinued 
under subsection (1) the Director, where information is sought by someone with a 
proper and legitimate interest in a case on why there was no prosecution, or on 
why the prosecution has been abandoned, shall give as full an explanation as 
possible without prejudicing the interests of justice or the public interest.  

 
(b) The Director shall consider  in the circumstances of each individual case the 
extent to which the reasons can be given in more than general terms, and, if so, 
how much detail can be given without prejudicing the interests of justice or the 
public interest.’ 

 
Amendment to clause 38: 
 
Clause 38(2), page 22, line 32, after ‘practice’ insert ‘based on the United Nations’ 
Guideline’s on the Role of Prosecutors (1990)’.13 
 
Amendment to clause 47: 
 
Clause 47(1), at page 27, line 25, after ‘section 46’ insert a new sub-section: 
 

(  ) ‘In carrying out inspections the Chief Inspector shall measure an 
organisation’s compliance with the aims of the criminal justice system and with 
internationally accepted human rights standards.’14  

 
Amendments to clause 51: 
 
Clause 51, at page 29, line 36, after ‘referred to it’ insert ‘and consult as widely as 
possible on such proposals.’15 
 
Clause 51, at page 29, after line 46, insert a new sub-section: 
 

‘(  ) The Commission may commission such research and invite proposals 
for reform as it considers necessary for carrying out its duties.’ 

 
 
New Clauses for Part III of the Bill: 
  

                                                           
13 The Commission believes that a Code based on an agreed international standard would signal a 
commitment to a system that has human rights principles at its core. 
14 The Commission believes that the Inspector’s criteria should allow for measurement against benchmarks 
which recognise the aims of the system and the core importance of human rights.  Such a modus operandi 
would contribute to the development of a human rights culture in Northern Ireland.  
15  The Review recommended (Recommendation no. 245) that the proposed Northern Ireland Law 
Commission should be able to commission research and that it should consult as widely as possible on 
proposals for reform.  We believe that consultation is important in making changes so that public 
confidence in the system is enhanced. 
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Page 30, after line 37, insert: 
 

‘53 (1) The Secretary of State shall appoint a Commissioner to discharge the 
general function mentioned in subsection (3). 
(2) A person for the time being holding the office of Commissioner under 
subsection (1) is referred to in this Act as “the Commissioner” 
(3) The Commissioner’s general function is to oversee the implementation of 
changes to the criminal justice system in Northern Ireland (including, in 
particular, those resulting from this Act) described in his or her terms of 
reference. 
(4) Schedule X is to have effect.16  
(5) The office of the Commissioner shall be for a period of three years from his or 
her appointment, unless the Secretary of state makes an order under subsection 
(6). 
(6) The Secretary of State may by order provide that the office of the 
Commissioner (whether or not it then exists as a result of an appointment by the 
Secretary of state or by previous order under this subsection) shall continue to 
exist for a period not exceeding three years from the date on which it comes into 
operation.’ 

 
‘54(1) The Commissioner shall make periodic reports to the Secretary of State on 
the implementation described in his or her terms of reference. 
(2) There shall be at least two periodic reports each year.  The periodic reports 
shall include information on the implementation of the changes in the statutory 
agencies and organisations that make up the criminal justice system. 
(3) The Commissioner may at any time make a report to the Secretary of State on 
matters arising in the course of the performance of his or her general duties.  
(4) The Secretary of State- 
(a) shall lay each report made to the Secretary of State under this section before 

each house of Parliament; and 
(b) arrange for the report to be published in such a manner as appears to the 

Secretary of State to be appropriate.17 
 
Amendments to clause 53: 
 
                                                           
16 This Schedule will describe the functions of the Commissioner’s office and make reference to the 
appointment of the Commissioner, his or her terms of reference, remuneration, pensions, allowances etc., 
staff, exercise of functions, evidence, and finances.  
17 The Commission is concerned that neither the legislation nor the proposed implementation plan makes 
any provision for an oversight commissioner or a timescale for implementation of the proposed reforms.  In 
the Police (Northern Ireland) Act 2000 provision is made for the appointment of an Oversight 
Commissioner.  This amendment has been based on this provision.  The Commission believes that the 
argument for an oversight role in relation to proposed changes to the criminal justice system is even more 
compelling than in relation to the policing changes.  The implementation involves different agencies and 
institutions and at present three different government ministers have responsibility for criminal justice in 
Northern Ireland.  The Commission appreciates the role of the Criminal Justice Board but notes that it has 
no autonomous power and that its effectiveness derives from the authority of its members.  We do not 
believe that this Board could fulfil the oversight function deemed necessary.  
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Clause 53, page 31, line 5, after ‘is’ leave out ‘to protect the public by preventing 
offending by children’ and insert ‘to prevent offending by children and to promote the 
child’s reintegration and assumption of a constructive role in society.’18 
 
Clause 53, page 31, line 7, leave out clause 53(2) and insert: 
 

‘Every child in contact with the law shall be treated in a manner which is 
consistent with the promotion of the child’s sense of dignity and worth, 
reinforcing the child’s respect for the human rights and fundamental freedoms of 
others.’ 
 

Clause 53, page 31, line 11, leave out clause 53(3) and insert: 
 

‘In all actions concerning children, all persons and bodies exercising functions in 
relation to the youth justice system shall have as a primary consideration the best 
interests of the child.’19 

 
Clause 53, page 31, after line 19, insert: 
 

‘(7) All persons and bodies exercising functions in relation to the youth justice 
system shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views 
of the child being given due weight in accordance with the age and maturity of the 
child. 

 
(8) For the purpose of the above the child shall be given the opportunity to be 
heard in any judicial and administrative proceedings affecting the child, either 
directly or through a representative or an appropriate body in a manner consistent 
with the rules of natural law.’20 

                                                           
18 The establishment of a set of aims for the youth justice system is welcome as there has been a need for a 
clear set of guiding principles to inform all those working with children at risk of offending. However, the 
lack of any reference to human rights instruments, as recommended by the Criminal Justice Review 
(Recommendation no. 169) is a serious oversight.  The Commission’s suggested wording is based on the 
UN’s Convention on the Rights of the Child, Article 40.  Protection of the public from offending flows 
from the aims of prevention, rehabilitation and reintegration.  In the Commission’s view this does not, 
therefore, need to be a stated aim of the system.  The current aims of the juvenile justice system as defined 
by the Northern Ireland Office are “to prevent children from committing offences in the first place.  Where 
this fails, it is necessary to protect the public by preventing young people from re-offending.  Preventing re-
offending promotes the welfare of the individual young offenders as well as protecting the public; it is in 
the best interests of all concerned.”   These aims are closer to international standards than the aims as set 
down in the draft Justice Bill. 
19 The UN’s Convention on the Rights of the Child requires that the best interests of the child be paramount 
in all actions affecting the child. 
20 The Commission welcomes the intentions behind the proposed new articles 36B(4) and (5) in the 
Criminal Justice (Children( (Northern Ireland) Order 1998 [page 32 of the Bill], which mandate courts to 
explain decisions to children in ordinary language.  It proposes that this principle should apply to all 
decision making in the youth justice system. The wording of the proposed new clauses are taken from the 
UN’s Convention on the Rights of the Child, Article 12 (known as the Participation Article). 
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Amendments to clauses 54 to 56: 
 
Clause 54, page 32, after line 10 insert: 
 

‘(c)  an assessment of the child’s needs including psychological, medical and 
educational needs.’21 

 
Clause 54, page 32, line 12, leave out the words after ‘order’ and insert ‘in respect of a 
child who has offended unless he or she has given informed consent.’22 
 
Clause 54, page 33, line 11, leave out ‘may’ and insert ‘shall’. 
 
Clause 55, page 36, line 28, leave out ‘may’ and insert ‘shall’. 
 
Clause 56, page 38, line 33, leave out ‘specified in paragraph (2) (and no others)’. 
 
Clause 56, page 38, after line 26, leave out clauses 44B(2) & (3).23 
 
Amendment to clause 64: 
 
Clause 64, page 57, line 30, leave out the proposed clause 64 and insert: 
 

‘A child who has attained the age of 17 and who is the subject of a 
juvenile justice order shall be detained, if at all, in a juvenile justice centre 
until he or she reaches his or her eighteenth birthday.’ 

 
 
 

                                                           
21 In the Commission’s view the draft Bill lacks clarity in relation to who will provide reports to the courts 
and who will supervise these children.  In particular there is no mention of the skills or training 
requirements of those supervising the reparation orders.  The written report on a child should include an 
assessment of the child’s needs, including psychological and educational needs. 
22 The principle of informed consent is in keeping with Article 12 of the UN’s Convention on the Rights of 
the Child, which enshrines the child’s right to participation. 
23 While fully supporting the recommendation of the Criminal Justice Review that 10-13 year olds found 
guilty offences should not be held in juvenile justice centres (Recommendation no.170), the Commission 
has serious misgivings about the introduction of custody care orders.  Because the children in question are 
so young, and because they are to be accommodated by the Department of Health, Social Services and 
Public Safety, they should be afforded all of the same provisions as children held in care under the Children 
(NI) Order 1995.  In particular, they should be given the same protections and resources to address their 
educational, social, physical and emotional needs.  As currently drafted the Bill provides that children held 
under custody care orders should be held under a different regime from that applying when children are 
accommodated under care orders.  This is unacceptable because it is a breach of children’s human rights 
under the Children (NI) Order.  Children may also be deprived of the right to a detailed care plan (Article 
45 of Children (NI) Order).  It should be noted that the draft Bill does not deal with the worrying issue of 
young children being held in remand in Lisnevin Juvenile Justice Centre.  For some of these children it is 
their first experience of custody and the setting (built on the model of a Grade C prison) is entirely 
inappropriate for very young children. 
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New clause 54: Age of criminal responsibility24 

 
‘(1) The age of criminal responsibility shall be set at 14 years of age.   
 
(2) The Secretary of State may by order make provision amending any other 
enactments or instruments (whenever passed or made) to bring them into line with 
this provision.’ 

 
Amendments to Part 5 of the Bill 
 
Clause 68, page 60, line 9, insert a new paragraph (a): 
 

‘provide the prisoner with sufficient information on the substance of the 
representations made as to allow an opportunity to respond’ 
 

Clause 68, page 60, line 9, renumber paragraph (a) as (b) and after ‘the representations’ 
insert ‘and any other information available to him’.25 
 
Clause 70(4), page 60, line 44, leave out ‘and’. 
 
Clause 70, page 61, line 1, after ‘Board’ insert: 
 
 ‘(d) relevant public-sector agencies, 
 (e) political parties, 
 (f) the Northern Ireland Assembly, 
 (g) the Civic Forum, 
 (h) voluntary-sector bodies working on criminal justice and public safety, 
 (i) bodies representative of the private sector, and 
 (j) bodies representative of the community sector.’26 
                                                           
24 It is the Commission’s view that the age of criminal responsibility in Northern Ireland (as in the rest of 
the UK) is too low at 10 years of age.  This view has also been expressed by the UN’s Committee on the 
Rights of the Child.  The Commission has proposed in its preliminary proposals for a Bill of Rights for 
Northern Ireland that the age be raised to at least 12.   The particular specifications of this Bill (such as the 
introduction of custody care orders) suggest that 14 would be a more suitable age.  In any event, the 
Commission considers that some of the provisions of this Bill such as reparation orders and community 
responsibility orders, while welcome for older young people, may not be an appropriate response to 
offending by very young children.  The Commission therefore recommends that Parliament give active 
consideration to raising the age of criminal responsibility for Northern Ireland. 
25 The effect of these three changes is to require the Secretary of State to provide a prisoner with an 
opportunity to contest any representations made as to the likelihood of his or her release threatening the 
safety or well-being of a victim, and to require that proper account be taken of other information relevant to 
the assessment of those representations.  As drafted the clause allows the representations made by victims 
to be taken into account without the prisoner knowing what has been said, and without the value of the 
information presented being weighed against anything else that is known. 
26 Clause 70(4) as drafted requires the Secretary of State to consult only the First Minister and Deputy First 
Minister, the Police Service and the Policing Board, rather than the much broader range of consultees 
recommended by the Criminal Justice Review (Recommendation no. 193).  The success of a community 
safety strategy is likely to depend in large part on the extent to which it genuinely reflects the concerns and 

 28



 
Clause 79, page 66, line 12, after ‘gloves or hat’ insert ‘nor to examine any document 
which the bearer states to be covered by legal professional privilege’.27 
 
Amendments to Schedule 12 (enacted by clause 84): 
 
Schedule 12, page 119, after line 23, leave out sub-paragraph (c). 
 
Schedule 12, page 119, after line 28, leave out paragraphs (1A) and (1B).28 

 
  
 

                                                                                                                                                                             
priorities of the community at large, and assists in mobilising the community to reduce crime and anti-
social behaviour.  
27 Court security officers should not be empowered to examine legally privileged documents being brought 
into or taken from a courthouse. 
28 The Commission welcomes clause 63 which provides for the inclusion of 17-year-olds within the remit 
of the youth court.  However, the Commission is concerned that 17-year-olds can still be held in Young 
Offenders Centres.  This is in clear breach of international human rights standards, which state that children 
must be held separately from adults in detention.  The Commission is also alarmed that 15- and 16-year-
olds can still be detained in Young Offender Centres when they are considered by the court to be a danger 
to themselves.    
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APPENDIX 2 
 

PROPOSALS ON CRIMINAL JUSTICE AND VICTIMS’ RIGHTS IN THE 
COMMISSION’S PRELIMINARY ADVICE TO THE SECRETARY OF STATE ON A 

BILL OF RIGHTS FOR NORTHERN IRELAND (SEPTEMBER 2001) 
 

 
7. Criminal justice and administrative justice 

 
(a) Article 5 of the European Convention – The right to liberty and security 
 
[1] Everyone has the right to liberty and security of person.  No one shall be deprived of 

his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 
 
(a)  the lawful detention of a person after conviction by a competent court; 
(b)  the lawful arrest or detention of a person for non-compliance with the lawful 

order of a court or in order to secure the fulfilment of any obligation prescribed by 
law; 

(c)  the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed 
an offence or when it is reasonably considered necessary to prevent his 
committing an offence or fleeing after having done so; 

(d)  the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; 

(e)  the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

(f)  the lawful arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with a 
view to deportation or extradition. 

 
[2] Everyone who is arrested shall be informed promptly, in a language which he 

understands, of the reasons for his arrest and of any charge against him. 
 
[3] Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of 

this Article shall be brought promptly before a judge or other officer authorised by 
law to exercise judicial power and shall be entitled to trial within a reasonable time or 
to release pending trial. Release may be conditioned by guarantees to appear for trial. 

 
[4] Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 

proceedings by which the lawfulness of his detention shall be decided speedily by a 
court and his release ordered if the detention is not lawful 

 
[5] Everyone who has been the victim of arrest or detention in contravention of the 

provisions of this Article shall have an enforceable right to compensation. 
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6.  No-one shall be detained solely on the ground that he or she is a member of one of the 
categories in Article 5(1)(e) of the European Convention on Human Rights. 

 
7.  Everyone has the right not to subjected to search or seizure, whether of the person, 

property, correspondence or otherwise, unless it is in accordance with a reasonable 
and proportionate procedure prescribed by law.  

 
8.  Everyone who is arrested has the right to consult privately, without unreasonable 

delay and if necessary at State expense, with a solicitor [of his or her choice] before 
being questioned by the police.  

 
9.  Everyone who is detained has the right to inform a relative or friend without 

unreasonable delay that he or she is being detained and where this is occurring. 
 
10. Everyone who is detained has the right to be visited without unreasonable delay by 

and to correspond with, in particular, members of his or her family and shall be given 
adequate opportunity to communicate with the outside world, subject to reasonable 
conditions and restrictions as specified by law in accordance with Principle 19 of the 
UN’s Body of Principles for the Protection of All Persons under any Form of 
Detention or Imprisonment. 

 
11. Everyone who is detained has the right to conditions of detention which are consistent 

with human dignity and in particular has the right to adequate accommodation, 
association and protection, as well as regular exercise, nutritious food, reading 
material, medical treatment and spiritual advice. 

 
12. Everyone who is questioned while under arrest has the right to have a solicitor present 

during the questioning and to have the questioning audio-recorded and video-
recorded. 

 
13. Everyone who is questioned while under arrest has the right if he or she needs it to 

have a competent interpreter present during the questioning. 
 
14. Everyone who is questioned while under arrest has the right to remain silent and to 

have no adverse inferences drawn at a later stage if this right is exercised.  
15. Everyone who is detained has the right to be charged or to be released within 24 

hours unless a court orders an extension to the detention for exceptional reasons. 
16. Everyone who is charged with a criminal offence has the right to be released pending 

trial unless the prosecution can produce admissible evidence to show that there are 
relevant and sufficient reasons to justify continued detention.    

 
17. Everyone has the right to be informed immediately upon arrest of his or her rights as 

an arrested person in a language and manner which he or she understands. 
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(b) Article 6 of the European Convention – The right to a fair trial 
 
[1] In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time 
by an independent and impartial tribunal established by law. Judgment shall be 
pronounced publicly but the press and public may be excluded from all or part of the 
trial in the interest of morals, public order or national security in a democratic society, 
where the interests of juveniles or the protection of the private life of the parties so 
require, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice. 

 
[2] Everyone charged with a criminal offence shall be presumed innocent until proved 

guilty according to law. 
 
[3] Everyone charged with a criminal offence has the following minimum rights: 

 
(a) to be informed promptly, in a language which he understands and in detail, of the 

nature and cause of the accusation against him; 
(b) to have adequate time and facilities for the preparation of his defence; 
(c) to defend himself in person or through legal assistance of his own choosing or, if 

he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

(d) to examine or have examined witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as 
witnesses against him; 

(e) to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court. 

 
4.  Everyone remanded in custody pending trial for an indictable offence has the right to 

spend no more than 110 days in custody before the commencement of the trial and 
everyone remanded in custody pending trial for a summary offence has the right to 
spend no more than 40 days in custody before the commencement of the trial. These 
rights can be waived or can be removed where the interests of justice clearly require 
this. 

 
5.  Everyone charged with a criminal offence has the right to remain silent at the trial and 

to have no adverse inferences drawn if this right is exercised. 
  
6.  Everyone charged with a serious criminal offence has the right to be tried by a judge 

sitting with a jury unless he or she waives this right.  
 
7.  Everyone charged with a criminal offence has the right to have excluded from 

consideration by the court any evidence which has been obtained as a result of the 
violation of any right in the Bill of Rights for Northern Ireland. 
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8.  Everyone convicted of a criminal offence has the right to appeal to a higher court 
against the conviction, the sentence or both. 

 
9.  Every witness in a court case has the right to reasonable protection, assistance, and 

support throughout the legal process. 
 
10. Governments shall ensure that lawyers (a) are able to perform all of their professional 

functions without intimidation, hindrance, harassment or improper interference; (b) 
are able to travel and to consult with their clients freely both within their own country 
and abroad; and (c) shall not suffer, or be threatened with, prosecution or 
administrative, economic or other sanctions for any action taken in accordance with 
recognised professional duties, standards and ethics.  

 
11. Judges and other court officials shall conduct proceedings professionally, courteously 

and temperately and in a manner consistent with their public office. 
 
12. A person convicted of a crime shall be given a custodial sentence only as a measure 

of last resort. The State shall develop and encourage the use of alternatives to 
prosecution and custodial sentences.  

 
13. Every prisoner has the right to be treated humanely, with dignity and with the 

objective of enabling him or her to re-enter society safely and effectively.  
 
14. Every prisoner retains the rights conferred by the Bill of Rights for Northern Ireland 

unless there are clearly justifiable reasons for denying the prisoner those rights.   
 
15. The State shall take effective measures to ensure that favourable conditions are 

created for the reintegration of ex-prisoners into society. 
 
(c) Article 7 of the European Convention – Non-retrospectivity of criminal laws 
 
[1] No one shall be held guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence under national or international law at the 
time when it was committed. Nor shall a heavier penalty be imposed than the one that 
was applicable at the time the criminal offence was committed.   

 
[2] This Article shall not prejudice the trial and punishment of any person for any act or 

omission which, at the time when it was committed, was criminal according to the 
general principles of law recognised by civilised nations. 
 

(d) Fair trials in administrative law proceedings 
 
1.  Everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair. 
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2.  Everyone whose rights have been adversely affected by administrative action has the 
right to be given written reasons for that action. 

 
 
8. The rights of victims 
 
(a) Victims of the conflict 
  
1.  With a view to promoting the principles of truth and reconciliation in the aftermath of 

a lengthy period of conflict, the Government shall take legislative and other measures 
to ensure that the loss and suffering of all victims of that conflict and the 
responsibility of State and non-State participants are appropriately and independently 
established and/or acknowledged. 

 
2. All victims of the conflict have the right to the highest possible level of social care 

and support in accordance with their needs, particularly in respect of personal security 
and access to health care, income support, employment, training and education and 
for those purposes to be protected from any unfair or discriminatory treatment. 

 
(b) The rights of victims for the future  
 
1. “Victims” means persons who, individually or collectively, have suffered harm, 

including physical or mental injury, emotional suffering, economic loss or substantial 
impairment of their fundamental rights, through acts or omissions that are in violation 
of criminal laws...; a person may be considered a victim regardless of whether the 
perpetrator is apprehended, prosecuted or convicted and regardless of the familial 
relationship between the perpetrator and the victim; ...the term also includes, where 
appropriate, their family, their dependants, those with whom they have a close 
relationship and persons who have suffered harm in intervening to assist victims in 
distress or to prevent victimisation. 

 
2.  Legislation shall be introduced to give effect to the following rights: 

 
(a) the right of every victim to be treated with compassion and respect for his or 

her dignity. 
 
(b) the right of every victim to obtain redress by way of restitution or 

compensation through formal or informal procedures that are expeditious, fair, 
inexpensive and accessible. 

 
(c) the right of every victim to have the crime in question investigated 

thoroughly, promptly and impartially. 
 
(d) the right of every victim to be informed of the progress of any relevant 

investigation and to have his or her concerns taken into account in the conduct 
of any relevant legal proceedings. 
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(e) the right of every victim to reasonable assistance during the trial of any person 

charged in connection with the crime in question. 
 
(c) Violence against women 
 
The State shall take all appropriate measures to prevent and eliminate all forms of 
violence against women and girls whether physical, mental or emotional. 
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