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The Northern Ireland Human Rights Commission (hereinafter the “Commission”) is 
an independent statutory body that was established on 1 March 1999 under the Good 
Friday Agreement and section 68 of the Northern Ireland Act 1998.  
 
Pursuant to section 69(1) of the Northern Ireland Act 1998, the Commission has 
duties, inter alia, to monitor the adequacy and effectiveness of the law and practice in 
Northern Ireland in relation to the protection of human rights and to advise the 
Northern Ireland Assembly whether a Bill is compatible with human rights. 
 
The Commission has prepared this submission in relation to the Adoption 
(Intercountry Aspects) Bill as introduced in the Northern Ireland Assembly on 20 
November 2000 (Bill 8/00). For further information concerning any of the points 
made, please contact Professor Brice Dickson, Chief Commissioner, Northern Ireland 
Human Rights Commission, Temple Court, 39 North Street, Belfast BT1 1NA, 
telephone: 028 90243987, fax: 028 90247844, e-mail: nihrc@belfast.org.uk, website: 
http://www.nihrc.org.  
 
 
Compatibility of Intercountry Adoption with Human Rights Standards 
 
The Commission welcomes the Adoption (Intercountry Aspects) Bill which it 
believes enhances the rights as well as the protection of children in relation to 
intercountry adoption. In particular, the Commission observes that the Bill secures the 
right of the child under Article 21 of the International Convention on the Rights of the 
Child which provides that States Parties that recognize and/or permit the system of 
adoption shall: 
 
a) ensure that the adoption of a child is authorised only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the 
child’s status concerning parents, relatives and legal guardians and that, if required, 
the persons concerned have given their informed consent to the adoption on the basis 
of such counselling as may be necessary;  
 
b) recognize that inter-country adoption may be considered as an alternative means 
of a child’s care if the child cannot be placed in a foster or an adoptive family or 
cannot in any suitable manner be cared for in the child’s country of origin; 
 
c) ensure that the child concerned by intercountry adoption enjoys safeguards and 
standards equivalent to those existing in the case of national adoption; 
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d) take all appropriate measures to ensure that in intercountry adoption, the 
placement does not result in improper financial gain for those involved; 
 
e) promote, where appropriate, the objectives of the present article by concluding 
bilateral or multilateral arrangements or agreements, and endeavour, within this 
framework, to ensure that the placement of the child in another country is carried out 
by competent authorities or organs.  
 
The purpose of the Bill is to implement the1993 Hague Convention on Protection of 
Children and Co-operation in respect of Intercountry Adoption (hereinafter the 
“Hague Convention”). Clause 1 of the Bill provides for the Department of Health, 
Social Services and Public Safety to make regulations to give effect to the Hague 
Convention. 
 
The Commission is concerned that regulations made under Clause 1, although 
compatible with the Hague Convention (which allows some flexibility to take account 
of the different laws in Contracting States) may raise issues of compatibility with the 
European Convention on Human Rights (hereinafter the “ECHR”).  
 
 
Compatibility of the Objects of the Hague Convention with the ECHR 
 
Regulations made under the proposed legislation will reflect the objects of the Hague 
Convention set out in Article 1. These include: 
 
“To establish safeguards to ensure that intercountry adoptions take place in the best 
interests of the child and with respect for his or her fundamental rights as recognised 
in international law.” 
 
The emphasis on the child in the intercountry adoption process is compatible with the 
ECHR. Whilst parents also have rights under the ECHR and these must be balanced 
against the rights of the child, the European Court of Human Rights has focused on 
the child’s best interests in a number of children cases, including cases concerning 
adoption. In Johansen v Norway [1996] 23 EHRR 33 the Court stated that: 
 
“Particular weight should be attached to the best interests of the child…which may 
override those of the parent.”   
 
 
Northern Ireland as a State of Origin 
 
Northern Ireland’s main involvement in intercountry adoption is as a receiving 
country. However it is possible that Northern Ireland will on occasion be a country of 
origin. 
 
The Hague Convention provides that an adoption within the scope of the Convention 
shall take place only if the competent authorities have satisfied the requirements set 
out in Article 4. The requirements include the following: 
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The child must be adoptable 
 
The Hague Convention does not set out any conditions of adoptability so the domestic 
law will apply. In relation to the ECHR, the European Commission of Human Rights 
held that a condition of intercountry adoption that a child should not have reached 
school-going age was compatible because it was based on the idea that children of 
different cultural and social environment should receive their basic school education, 
in particular their language instruction, at the same age as it becomes compulsory for 
national children. (Lang-Lussi v Switzerland, Application No. 22206/93) The 
Commission has also held that imposing an age requirement on children for the 
purposes of intercountry adoption will be consistent with Article 8 of the Convention 
where its aim is to facilitate their integration into their new society and minimise any 
detrimental effects of their departure from their country of origin. (X v Netherlands, 
Application No. 8896/80) Other criteria would be open to scrutiny according to 
Convention rights but they are likely to be accepted as compatible if they are imposed 
to protect the child’s interests.   
 
 
Determination that an intercountry adoption is in the child’s best interests 
 
The emphasis on the child’s best interests has already been discussed above. 
 
 
Consent of the persons, institutions and authorities whose consent is necessary for 
adoption 
 
The Hague Convention does not set out any conditions in relation to consent so the 
domestic law will determine the persons etc. whose consent is necessary for an 
intercountry adoption to proceed.  
 
Various aspects of the present law in Northern Ireland relating to consent to adoption, 
set out in Article 16 of the Adoption (NI) Order 1987, raise issues of compatibility 
with the ECHR: 
 

i. The Court has the power to dispense with parental consent on proof of one of the 
statutory grounds set out in sub-paragraph 2. 

 
ii. The consent of an unmarried father who has not acquired parental responsibility 

is not required. 
 
Challenges to the placement of a child for adoption may be brought by the child’s 
parents under Article 8 which protects the right to respect for family life. The 
Commission refers the Assembly to the following cases:  
 
In Johansen where the applicant's daughter was taken into care and access 
simultaneously terminated with a view to permanent placement for adoption, the 
Court found that this violated the applicant’s rights under Article 8: 
 
“These measures were particularly far-reaching in that they totally deprived the 
applicant of her family life with the child and were inconsistent with the aim of 
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reuniting them. Such measures should only be applied in exceptional circumstances 
and could only be justified if they were motivated by an overriding requirement 
pertaining to the child’s best interest.”    
 
The Court has not found a violation of parental rights in every case of adoption. In 
Soderback v Sweden [1999] 1 FLR 250 the applicant complained that the adoption of 
his daughter by the mother’s husband would violate his right to respect for his family 
life under Article 8. The European Commission of Human Rights found that the 
adoption order violated the applicant’s right under Article 8 but the Court reached the 
opposite conclusion. The Court proceeded on the assumption that the adoption 
amounted to an interference with his rights to respect for his family life. However it 
was not in doubt that the adoption was in accordance with the law and pursued a 
legitimate aim in formalising and consolidating the family ties between the child and 
her adoptive father. Moreover, the court considered that the effects of the adoption on 
the applicant’s relations with his daughter were not disproportionate to the aims that it 
sought to achieve. The Court expressly declined to follow the approach in the 
Johansen case distinguishing the different factual contexts. 
 
In Keegan v Ireland [1994] 18 EHRR 342 where the applicant’s daughter was placed 
for adoption without his knowledge or consent, the court held that this violated his 
rights under Article 6 and Article 8 of the Convention. According to the Court the 
issue raised was not the decision of the domestic courts in relation to custody of the 
child but rather the fact that the law permitted the placement of the child for adoption 
without the father’s knowledge or consent. This situation meant that the child was 
placed with prospective adopters immediately after birth with whom she began to 
form bonds and by the time the father’s application came before the courts the child 
was found to be secure and established in the adoptive home. The Court considered 
that the legal process not only jeopardised the proper development of ties between the 
father and child but also set in motion a process likely to prove irreversible thereby 
putting the applicant at a distinct disadvantage in the contest for custody. Regardless 
of the merits of placing the child for adoption, therefore, the procedural impropriety 
caused by the failure to consult or inform the unmarried father about his child’s 
placement amounted to a failure to respect his family life under Article 8.  
 
The Commission advises that placing a child for adoption will usually interfere with a 
parent’s family life and will require justification under Article 8(2) with regard to the 
best interests of the child. The Court has generally accepted the national authorities 
determination of the child’s best interests and has focused on the proportionality of 
the adoption and the procedural safeguards implicit in Article 8. The Keegan case 
highlights that the availability of adequate procedural guarantees to safeguard the 
parents’ interests is crucial to the determination of whether an adoption is compatible 
with Article 6 and Article 8.  
 
 
Consent of the child where such consent is required and consideration of the child’s 
wishes and opinions 
 
The current law does not require the child’s consent and this raises an issue of 
compatibility with the ECHR, at least in the case of an older child. The Commission 
notes that to date the European Court of Human Rights has only considered 
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challenges to adoptions under the ECHR from the parent’s perspective and not from 
the perspective of the child. However the requirements of Article 6, together with the 
emphasis in Keegan on the procedural requirements inherent in Article 8, may require 
that an older child is able to participate in adoption proceedings. Moreover, Article 12 
of the UN Convention on the Rights of the Child 1989 requires states parties to assure 
the child who is capable of forming his or her own views the right to express those 
views freely in all matters affecting the child, the views of the child being given due 
weight in accordance with the age and maturity of the child and stipulates that 
children should have a particular right to be heard in any judicial or administrative 
proceedings that affect them.     
 
 
Due consideration to the child’s upbringing and to his or her ethnic, religious and 
cultural background 
 
Article 16 of the Hague Convention provides that the State of origin shall give due 
consideration to the child’s upbringing and to his or her ethnic, religious and cultural 
background. The ECHR does not seem to require that the State find adoptive parents 
who share the child’s ethnic, religious and cultural background. In ED v Ireland 
Application No. 25054/94, a member of the Traveller community in Ireland 
complained that his child had been placed with adoptive parents who came from the 
settled community.  While the European Commission of Human Rights 
acknowledged the importance of the child’s identity, it considered that the loss of the 
child’s traveller heritage was only one factor to be weighed up in determining the 
necessity of the adoption order, the making of which was justified by the 
circumstances of the parents who suffered from alcohol and drug addictions.    
 
 
(The Commission notes that the above requirements are relevant even when Northern 
Ireland is the receiving State as Article 17 of the Hague Convention provides that both 
States must agree that the adoption can proceed.)  
 
 
Northern Ireland as a Receiving State 
 
Article 5 of the Hague Convention provides that an adoption within the scope of the 
Convention shall take place only if inter alia the competent authorities of the 
receiving State have determined that the prospective adoptive parents are eligible and 
suited to adopt. The Hague Convention in Article 2(1) contemplates adoptions by 
“spouses or a person” but otherwise allows the receiving state to stipulate criteria that 
potential adopters must satisfy.  
  
The Adoption (NI) Order 1987 provides in Articles 14 & 15 that an application for an 
adoption order may be made by a married couple or by one person and that the 
applicant must be 21 years of age. Beyond these statutory restrictions many adoption 
agencies impose further criteria.  
 
The effect of the statutory provisions is to preclude, for example, joint applications by 
heterosexual cohabitants, gay and lesbian couples and other ‘homesharers’ (although 
they do not prevent a single application by one member of the couple).  
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The right to marry and found a family protected under Article 12 of the ECHR can 
include founding a family by adoption but it does not guarantee a right to adopt. The 
Court regards the two parts of Article 12 as being closely related and the European 
Commission of Human Rights has expressly held that unmarried people cannot claim 
a right to adopt under Article 12 of the Convention. (X v Belgium and Netherlands 
Application No. 6482/147) However conditions imposed upon adoptions can still be 
scrutinised under the other articles of the ECHR in particular Article 8 and Article 14. 
(X & Y v UK, Application No. 7229/75). Homosexual relationships do not currently 
fall within the scope of the right to respect for family life under Article 8. In 
Kerkhoven v Netherlands Application No. 15666/89, which concerned a lesbian 
relationship, the European Commission of Human Rights held that the partner of the 
mother could not rely on either the family life or the private life provisions of Article 
8 to claim parental authority over the child born to the mother by artificial 
insemination. However it seems that treatment based on sexual orientation will be 
increasingly hard to justify. In Salgueiro da Silva Mouta v Portugal, Application No. 
26536/95, the applicant who was homosexual complained that the grant of parental 
authority over his daughter to his ex-wife on the basis of his sexual orientation was a 
violation of Article 8 and Article 14. Whilst the Court did not consider the 
homosexual relationship in which he was living to constitute ‘family life’ it held that 
the treatment of the applicant was discriminatory under Article 14.      
 
 
Recognition and effects of the adoption 
 
Clause 4 of the Bill provides for the recognition of Convention adoptions. This is 
required by the Hague Convention and would also be required by Article 8 of the 
ECHR. The Court has held that ‘family life’ exists between an adopted child and 
adoptive parents. (X v France, Application No. 9993/82)  
 
The Hague Convention accommodates recognition of Convention adoptions by 
contracting States as either full or simple adoptions. Clause 4 proposes that 
Convention adoptions will normally be recognised in Northern Ireland as full 
adoptions. (Sub-sections 2&3 provide for the situation where the adoption is made 
outside the UK, Channel Islands or Isle of Man and the consents required have not 
been given for a full adoption) This accords with the current legal status of adopted 
children under Article 40 of the 1987 Order however it may raise an issue of 
compatibility with the ECHR. The Court has not considered this issue yet but full 
adoption may breach the right of the natural parents or the child to respect for their 
family life as it seems that ‘family life’ can still exist between the natural parent and 
the child even where the parents have consented to the adoption. (X v UK Application 
No. 7626/76). Moreover, the child’s right to know and maintain contact with his / her 
parents is clearly recognised in Article 9 of the UN Convention on the Rights of the 
Child. 
 
 
Access to Information Concerning the Child’s Origins 
 
Article 30 of the Hague Convention provides that the competent authorities of a 
Contracting State shall ensure that information held by them concerning the child’s 
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origin, in particular information concerning the identity of his or her parents, is 
preserved. The State is only required to grant the child access to the information in so 
far as is permitted by the domestic law however the ECHR may require that the child 
is granted access. In Gaskin v UK [1989] 12 EHRR 36 the applicant was refused 
access to the records concerning his upbringing in care. The Court held that this 
violated his right to respect for his private and family life under Article 8 because it 
concerned highly personal aspects of the applicant’s childhood, development and 
history.  
 
 
CONCLUSION 
 
The Commission is satisfied that the Adoption (Intercountry Aspects) Bill is not in 
itself incompatible with the ECHR however it is concerned that regulations made 
under the proposed legislation could raise issues of compatibility insofar as they adopt 
the principles of current adoption law identified as raising issues of incompatibility. 
The Commission strongly recommends that the Assembly review the current law of 
adoption. 
 
Northern Ireland Human Rights Commission 
January 2001 
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