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This briefing paper proposes seven amendments to the Immigration 

and Asylum Bill 1999.  The Northern Ireland Human Rights Commission 

considers that the provisions of the Bill  regarding the detention of 

asylum seekers as well as those regulating the provision of support to 

asylum seekers are in compliance neither with the Human Rights Act 

1998 nor with international human rights standards. The Commission is 

particularly concerned about the possible impact of the Bill on the 

growing number of asylum seekers in Northern Ireland.  This briefing 

paper sets out the Commission’s proposed amendments together with a 

brief explanation of the aim of the amendments.  A more detailed 

explanation of the Commission’s position is provided in its earlier 

Briefing Paper prepared in advance of the second reading of the Bill in 

the House of Lords. 

 

A. DETENTION OF ASYLUM SEEKERS IN NORTHERN IRELAND & 

THE RIGHT TO LIBERTY AND SECURITY OF THE PERSON  

 

The Commission believes that the provisions of this part of the Bill 

do not comply with national and international human rights standards 

provided for in the following human rights instruments: 

 

 Article 5 of the European Convention on Human Rights 1950 and 

the equivalent provisions of the Human Rights Act 1998, which 

protect the rights to liberty and security of the person 

 Article 9 of the International Covenant on Civil and Political Rights 

1966, which protects the rights to liberty and security of the 

person and the prohibition of arbitrary detention 
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 Article 31 of the 1951 Refugee Convention 1951, which prohibits 

punishment of refugees on account of illegal entry, and the 

requirement of necessity of restrictions upon refugees 

 Article 6 of the European Convention on Human Rights 1950, 

which protects the rights to a fair trial 

 

 

Proposed Amendment 1 

After clause 9(4) of the Immigration and Asylum Bill insert new clause 

9(5): 

‘Special arrangements shall be made to facilitate and expedite 

the removal of any person who consents to his removal to a 

member state within the Common Travel Area as defined by 

Section 1(3) of the 1971 Act.’ 

 

 This amendment is designed to address the particular 

problems encountered in Northern Ireland because of the land 

border with the Republic of Ireland.  Persons who have 

claimed asylum in the Republic of Ireland may enter Northern 

Ireland without knowing that they have entered a separate 

jurisdiction or without realising the consequences of such 

action.  At present such people often wish to return to the 

Republic quickly but are generally detained whilst procedures 

for their return are pursued under the Dublin Convention.  

Facilitation of the removal (with free consent following 

independent legal advice) would reduce the length of 

detention.  Special administrative arrangements would be 

required, possibly including the delegation of powers dealing 

with asylum matters to staff located in Northern Ireland. 

 

Proposed Amendment 2 

After clause 38(1) of the Immigration and Asylum Bill insert new clause 

38(1)(A): 
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‘In the exercise of its power to grant bail under this section, the 

court shall have due regard to guidelines on the detention of 

asylum seekers issued by the United Nations High Commissioner 

for Refugees.’ 

 

 This amendment will require the court in the exercise of its 

supervisory role to take into account guidelines periodically 

issued by UNHCR on the detention of asylum seekers, based 

on international human rights standards.  The effect of this will 

be to ensure that Immigration Officers and Home Office 

officials also have regard to the guidelines in the initial 

decision-making process. 

 

Proposed Amendment 3 

After clause 36(15) of the Immigration and Asylum Bill insert new clause 

36(16): 

‘In the 1971 Act, after paragraph 18(1) of Schedule 2, insert –  

“(1A) A person detained under paragraph 16 shall not be held in 

prison”’ 

 

 This amendment is designed to ensure that no asylum seeker 

can be detained in a prison.  This amendment is of particular 

importance in Northern Ireland where no special detention 

centres exist for immigration purposes.  The UN Committee 

Against Torture and the UN High Commissioner for Refugees 

have condemned the practice of non-segregated detention of 

asylum-seekers. 
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B. SUPPORT OF ASYLUM SEEKERS  

 

The Commission believes that this part of the Bill falls short of the 

human rights standards in the following domestic and 

international human rights instruments: 

 The right to respect for private and family life under Article 8 of 

the European Convention on Human Rights 1950 and the 

equivalent provisions of the Human Rights Act 1998 

 The standards of care that apply to children  under Articles 3, 

22, 19, 24 and 26 of the United Nations Convention on the 

Rights of the Child 1989 

 The right to social and economic protection under Articles 7,17 

and 30 of the European Social Charter 1960 

 The right  to non-refoulement under Article 33 of the 1951 

United Nations Refugee Convention 

 

In addition, the Commission is concerned that the Government has not 

considered these provisions in light of the equality duties that are 

conferred upon all public authorities in Northern Ireland by section 75 

and Schedule 9 of the Northern Ireland Act 1998.1  In this regard, the 

Commission urges the Government to conduct an urgent audit of the 

possible impact of the proposed policy on the equal opportunity of 

people in Northern Ireland.  

 

 

Proposed Amendment 4 

Insert new clause 158(6) A: 

‘A day for the entry into force of Part VI of the Act in Northern 

Ireland shall not be appointed until an assessment has been 
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carried out in terms of section 75 and Schedule 9 of the Northern 

Ireland Act 1998,’ 

 

 This amendment aims to ensure that the provisions of Part VI 

of the Bill cannot enter into force in Northern Ireland until the 

provisions have been considered in light of the equality duties 

conferred on all public authorities in Northern Ireland by 

section 75 and Schedule 9 of the Northern Ireland Act 1998.  

The Commission is concerned that the possible impact of the 

current Bill on equality of opportunity in Northern Ireland has 

not been considered fully. The Northern Ireland Act 1998,2 as 

well as the Policy Appraisal and Fair Treatment Guidelines for 

Northern Ireland,3 both require that all policies must be 

assessed, and the impact of such policies monitored for 

possible adverse impact on the promotion of equality of 

opportunity. In this regard, the Commission would advise the 

Government as a matter of urgency to assess the proposed 

support scheme for asylum seekers in terms of its impact on 

the equality of opportunity: 

 between persons with dependants and persons without;  

 between persons of different age, especially in light of a 

possible disparate    impact on children or the aged; 

 between persons with a disability and persons without; 

 between men ands women generally;  

 between persons of different racial groups; 

 between persons of different religious belief; 

 between persons of different political opinion; and 

 between persons of different marital status. 

 

                                                                                                                                                                      
1 See also §14 of the Policy Appraisal and Fair Treatment Guidelines for Northern Ireland. 
2Section 75 as well as Schedule 9 of the Act. 
3 Paragraph 14 of the guidelines.  
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We stress that the obligation to have regard to the equality duty must 

not be allowed to delay the introduction of provisions for support as and 

when appropriate. 

 

 

 

c.  LEGAL AND WELFARE ADVICE AND ASSISTANCE 

 

Proposed Amendment 5 

After Section 23 of the 1971 Act, insert new clause 23 A: 

‘In the exercise of this power, the Secretary of State shall ensure 

that such advice and assistance is available in Northern Ireland.’ 

 

Proposed Amendment 6 

After clause 45(2) of the Immigration and Asylum Bill insert new clause 

45(3): 

‘In the exercise of the power granted under subsection 1, the 

Secretary of State shall ensure that such advice and assistance 

for detained persons shall be available in Northern Ireland. ‘ 

 

Proposed Amendment 7 

After clause 71(2) of the Immigration and Asylum Bill insert new clause 

71(3): 

‘In the exercise of the power granted under subsection 1, the 

Secretary of State shall ensure that such advice and assistance 

shall be available in Northern Ireland.’ 

 

 These amendments aim to ensure the granting of financial 

support to voluntary organisations in Northern Ireland for the 

purposes of giving advice and assistance to asylum seekers. 

At the moment, no such financial support is given to any 

organisation in Northern Ireland by the Secretary of State. The 

Commission does not, however, envisage that these 
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