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Further commitments required to protect human rights and 

equality 

 

The NIHRC believes further commitments are required to protect human 

rights and equality after Brexit, including the following: 

1) The December 2017 commitment to “no diminution of rights” should be 

fully replicated in Protocol Article 1 and the forthcoming Annex (of the 

Draft Withdrawal Agreement). 

2) In addition to the support available through the “dedicated 

mechanisms” to protect rights, individuals must be entitled to go directly 

to court to defend these rights and seek an effective remedy. 

3) The North-South equivalence of rights obligation, acknowledged in the 

December Report, should be protected in the Withdrawal Agreement and 

dedicated mechanisms. 

4) The offer of continued EU citizenship and its implications should be 

clearly set out and it must be formulated in such a way to avoid division.  

 

1) The December 2017 commitment to “no diminution of rights” 

should be fully replicated in Protocol Article 1 and the 

forthcoming Annex  

 The UK’s exit from the EU risks diminishing human rights and equality 

protections in NI. 

 Protocol Article 1 says there will be no diminution of rights under the 

Rights, Safeguards and Equality of Opportunity section of the 1998 

Agreement. This narrows the UK’s wider commitment in the Joint 

Report of December 2017 to ensuring that “no diminution of rights is 

caused by its departure from the European Union” 1. Furthermore the 

wording of the 1998 Agreement relating to rights is broadly drafted 

and does not provide certainty as to the extent of the protections 

offered.  

 Protection of EU anti discrimination directives to be set out in Annex 

1, while welcome, will not fully uphold the rights currently enjoyed as 

EU citizens. 

 In the absence of a Bill of Rights, the Charter of Fundamental rights 

currently provides an ‘EHCR-plus’ approach along the lines envisaged 

under the 1998 Agreement. 

                                                      
1 Joint EU-UK Report on Phase 1 of Negotiations, paragraph 52 
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 There is a strong case for finding a way for the Treaty to protect a 

wider range of rights in NI: EU legislation has created and advanced 

common standards in relation to rights relevant to the 1998 

Agreement: protecting victims, workers, migrants, asylum-seekers 

and those in the justice system e.g. the Victims Directive. 

 It is understood the Protocol text remains under discussion.  

 

2) In addition to the support to be provided by the “dedicated 

mechanisms” to protect rights, individuals must be entitled to go 

directly to court to defend these rights and seek an effective 

remedy 

 Article 1 states that the no diminution commitment will be protected 

by “dedicated mechanisms”. While the detail of the dedicated 

mechanisms will not be spelled out in the Treaty, it is hoped that the 

EU and the UK will work to ensure that they are robust and accessible. 

It is anticipated that the dedicated mechanisms will include a role for 

the NIHRC, Joint Committee and Equality Commission in upholding 

rights. In addition, the NIHRC is strongly advocating that individuals 

should have a free-standing right to assert their rights in court where 

they consider the commitment to no diminution has been breached. 

This right is available to EU citizens under Article 4 of the main treaty 

in respect of the citizenship provisions. 

3) The North-South equivalence of rights obligation, acknowledged 

in the December Report, should be protected in the Withdrawal 

Agreement and dedicated mechanisms  

 The North-South equivalence of rights obligation was acknowledged 

in the Joint EU-UK report in December 2017 but has not been 

reflected in the Draft Withdrawal Agreement (‘DWA’) and is not 

accepted by the UK Government. 

 Noting the UK Government’s contrary view, we believe the North-

South equivalence of rights must be understood in the context of 

human rights commitments on both governments in the 1998 

Agreement, as well as the establishment of the Joint Committee of 

the NIHRC and IHREC with a mandate to consider rights on the island 

of Ireland. 

 EU legislation has underpinned, advanced, and created common 

standards in relation to rights, helping facilitate North-South 

equivalence.  
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 Given the EU and UK commitment to the 1998 Agreement, and the 

challenge to North-South equivalence posed by Brexit, there is a case 

for protecting it in the DWA. 

 We do not believe that North-South equivalence can be adequately 

protected by bilateral agreement given the political / constitutional 

context:  

o 1998 Agreement not been fully implemented – the absence of 

a Bill of Rights 

o UK Government expressed reservations about the ECHR and 

Human Rights Act   

o Rights remain contentious in NI – there is a risk of falling 

further behind. 

 The dedicated mechanisms should also play a role in protecting 

North-South equivalence, principally through the Joint Committee of 

the NI Human Rights Commission and the Irish Human Rights and 

Equality Commission. 

 Article 8 of the Protocol refers to a wide range of areas of North-South 

cooperation including sport, education and justice. Given the 

establishment of the Joint Committee under the 1998 Agreement, it 

would be appropriate to add human rights to Article 8. 

4) Continuing EU citizenship rights, equality and the border 

 Though we have welcomed the offer to extend EU citizenship as 

reflected in the DWA, we have concerns about the detail and the 

impact in terms of undermining hard-won equality of citizenship and 

creating 9 or more distinct categories of citizen amongst individuals 

residing in NI. 

 Paragraph 52 of the December Joint Report stated that Irish citizens 

would retain rights as EU citizens “including where they reside in 

Northern Ireland”, implying that residents in Northern Ireland would 

not simply be treated as EU citizens living outside the EU. 

 To ensure enforceability, the NIHRC advises that the citizenship 

commitment should be clarified and moved from the recitals 

(introductory text) into the body of the Protocol. 

 The UK Government has stated that continuing rights will largely be 

dealt with under the ‘Future Relationship’ negotiations after Brexit - 

this ignores the particular circumstances of NI and border 

communities, making continuing rights here subject to whatever 

wider EU-UK ‘mobility framework’ may or may not be agreed. 

 The NIHRC is concerned that the ‘Future Relationship’ agreement will 

be focused on facilitating trade and as such the rights of individuals, 
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including those living in border communities, are unlikely to be 

central.  

 The NIHRC considers that to ensure certainty and avoid the type of 

division the 1998 Agreement was designed to address, the offer of 

retained EU citizenship should be extended to all persons residing in 

NI, at least within the definition of “people of Northern Ireland” - a 

category of persons defined in international law by virtue of the 

1998 Agreement. 

 The EU has invested a lot in peace-building and supporting the 1998 

Agreement; an inequality of rights would not be consistent with the 

recognition in the Agreement of the birthright of all the people of 

Northern Ireland to identify and be recognised Irish or British or 

both, without detriment. 

 The Common Travel Area will, to some extent, address issues 

relating to cross-border cooperation. However, the scope and legal 

foundation of the CTA is uncertain. The Joint Committee has 

commissioned research into the CTA to identify any gaps in 

protection that need to be addressed once EU rights are withdrawn 

(e.g. health, education, rights of self-employed workers) to 

maintain normality in border communities and facilitate the exercise 

of rights across the border.  
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