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While the Roman Catholic Church is a strong advocate of human rights in the world
, the place and scope of human rights in the governance of the Church itself remains far from clear.
Professor Rik Torfs has commented that human rights today can be seen as the absolute cornerstone of legal systems in Western democracies, describing them as “more or less what Divine Law used to be in the history of the Church”
. Like the essential characteristics of Divine Law, they have a higher position that positive norms, they do not change (although they may be enumerated they are not created and they may not be revoked), and, most importantly for the purposes of this paper, they are universal. Originally applied exclusively in vertical relationships between individuals and the State, they later came to be applied horizontally in relationships between individuals, and even between individuals and Churches.

This permeation of human rights into virtually all legal relationships has profound repercussions for all churches, including the Roman Catholic Church, both in the regulation of the internal order of the Church and the relationship between the internal order of the Church and civil law.

The formulation of the duties and rights of the Christian faithful in the 1983 Code of Canon Law can be seen as a manifestation of the possible influence of human rights based approach in Canon Law or at least scope for its development.

Book Two of the 1983 Code deals with the Obligations and Rights of All the Christian Faithful
. These include the rights to proclaim the divine message of salvation (c. 211), the right to express needs and desires and to manifest opinions on ecclesial issues (c. 212, §§2-3), the right to worship according to one's rite and to follow one's own spiritual life (c. 214), the right to associate (c. 215), the right to a Christian education (c. 217), the right to legitimate academic freedom of inquiry and expression (c. 218), the right to freedom from coercion in choosing a state of life (c. 219), the right to privacy and a good name and reputation (c. 220), the right to vindicate and defend one’s rights, to be judged according to the law applied with equity (c. 221 §§1-2) and not be punished except in accord with the law (c. 221 §3).

However these rights and duties must be understood within their theological context
, that of the Church as the community of faith established by Jesus Christ as the sacrament of salvation until the fulfilment of the kingdom of God through the return of Christ.  In this context, the Church cannot be considered the equivalent to civil society where rights arise from and foster an adversarial relationship between the individual and state authority, whereas the Church, as founded by Christ, focuses on a personal faith relationship with God, not on rights. Therefore, any ecclesial activity, including the exercise of obligations and rights, must be viewed in terms of its fostering the salvific purpose and mission of the Church.

Given this understanding of the Church as a community, it is not surprising that the common good plays a central role in the canonical discussion about rights. One of the most crucial differences between the two approaches is the manner in which rights are regulated within the Church for the sake of the common good. 

Canon 223 §1 states that the Christian faithful must take account of the common good of the Church in exercising their rights. Canon 223 §2 provides that ecclesiastical authority may regulate the exercise of rights in the interests of the common good, it does not give any indication of the manner in which this should, or may, be done. 

In the European Convention of Human Rights, several rights may also be restricted for varying reasons. For example, freedom of thought, conscience and religion guaranteed by article 9.1 can, as one reads in article 9.2, be subject to limitations in the interest of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedom of others. 

Whereas, as mentioned, the Code of Canon Law is silent on the manner of the regulation of rights, the European Convention generally only accepts limitations prescribed by law and necessary for protecting values in a democratic society. This requirement that there be a law, which by its nature is of general and prospective application, which formulates the limitation is an important guarantee of real protection of rights. 

However in Canon Law rights can be regulated by law, by issuing a particular law for diocese, for example, but also through the use of ad hoc administrative measures, directly focusing on a concrete situation.

Indeed the right to freedom of religion itself provides a good example of the differing nature of rights in the civil sphere and rights in the Church. The European Court of Human Rights has stated that “[a]s enshrined in Article 9, freedom of thought, conscious and religion is one of the foundations of a ‘democratic society’ within the meaning of the convention. It is in its religious dimension, one of the most vital elements that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, agnostics, sceptics and the unconcerned. The pluralism indissociable from a democratic society, which has been dearly won over the centuries, depends on it”
 

The Roman Catholic Church itself has advocated freedom of religion
. Yet within any Church, freedom of religion is not possible. While it may be argued that all persons should be free to choose to adhere to a religion or belief system of their choice, or indeed none at all, once one chooses to adhere to a religion, one most do so in its entirety from the standpoint of that religion. Any interference with the right of religious comminutes to require this is itself an interference with the right to freedom of religion of that group.  
The European Court of Human Rights has generally been reluctant to allow interfere in the internal organisation of Churches. In holding that the internal organisation of a denomination fell within a manifestation of religion in the cases of Serif v. Greece
, Agga v. Greece
 and Supreme Holy Council of the Muslim Community v. Bulgaria
, the Court ruled that this precluded the respective governments from interference by seeking to determine their leadership. 

However, where procedural rights are involved and a process of Church Law has civil repercussions the degree of deference shown by the Court appears to be considerably less. In the case of Pellegrini v. Italy
 where the applicant’s marriage was annulled by a decision of the Vatican courts which was declared enforceable by the Italian courts, as the Vatican has not ratified the Convention, the application was lodged against Italy. 

The Court held that Italian courts, before authorising enforcement of the decision annulling the marriage, were required to satisfy themselves that the proceedings before the ecclesiastical courts fulfilled the guarantees of Article 6 of the Convention
.

Although the Florence Court of Appeal held that the circumstances in which the applicant had appeared before the Ecclesiastical Court and the fact that she had subsequently lodged an appeal against that court’s judgment were sufficient to conclude that she had had the benefit of an adversarial trial and the Court of Cassation held that, in the main, ecclesiastical court proceedings complied with the adversarial principle, the European Court of Human Rights was not satisfied by these reasons.

It criticized the fact the applicant had not had the possibility of examining the evidence produced by her ex-husband and by the “so-called witnesses” and reiterated that the right to adversarial proceedings, which is one of the elements of a fair hearing within the meaning of Article 6 § 1, means that each party to a trial, be it criminal or civil, must in principle have the opportunity to have knowledge of and comment on all evidence adduced or observations filed with a view to influencing the court’s decision. 

It was deemed irrelevant that as the nullity of the marriage derived from an objective and undisputed fact the applicant would not in any event have been able to challenge it. It was for the parties to a dispute alone to decide whether a document produced by the other party or by witnesses’ calls for their comments. What was at stake was the litigants’ confidence in the workings of justice, which is based on, inter alia, the knowledge that they have had the opportunity to express their views on every document in the file.

The position was no different with regard to the assistance of legal representation. Since such assistance was possible, even in the context of the summary procedure before the Ecclesiastical Court, the applicant should have been put in a position enabling her to secure the assistance of a lawyer if she wished. In the Court’s opinion, given that the applicant had been summoned to appear before the Ecclesiastical Court without knowing what the case was about, that court had a duty to inform her that she could seek the assistance of a lawyer before she attended for questioning.

In those circumstances the Court considered that the Italian courts breached their duty of satisfying themselves, before authorising enforcement of the Roman Rota’s judgment, that the applicant had had a fair trial in the proceedings under canon law and there had therefore been a violation of Article 6 § 1 of the Convention.

Closer to home, in Buckley v Daly
, in the High Court of Justice in Northern Ireland, Campbell J. drew on a vein of case-law which permits courts to interfere with the rules of a voluntary association to protect a civil right or interest which is said to be infringed by their operation and proceeded to examine whether the plaintiff had been incardinated into a diocese under Canon Law. It is important to note in this regard that he was not content to accept the determination of the ecclesiastical authorities themselves on that matter.  

This line of reasoning, I believe, has important repercussions for all Churches seeking to discipline adherents and, particularly, clergy as any such procedure is likely to have impact upon their “rights and freedoms” in the civil sphere - such as the right to earn a living in an occupation freely entered into or the right to a reputation
, as protected by Article 6.
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