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In England and Wales, up to 25 years ago, serious complaints regarding care in NHS hospitals, and claims for compensation for disability or death caused by medical care, were unusual.  In the early 1980’s the BBC showed a documentary film (“Minor Complications”) regarding the difficulties encountered by one patient, striving to obtain compensation.  Within a week the BBC received more than 200 requests for help from the general public. Although it is not possible to attribute cause and effect, data from the Oxfordshire Regional Health Authority showed that claims rose 10-fold over the next 12 years.
Meanwhile, in the USA, the cost of litigation for medical negligence was causing considerable concern. A seminal study in New York State (reported in 1991) showed that 4% patients admitted to hospital suffered an adverse event. Of these accidents, 25% were regarded as preventable and of sufficient severity to lead to medico-legal action.  However, retrospective analysis showed that only 10% of these preventable events became the subject of a claim. 
In England the medical world was rocked by a series of high profile cases including those arising from the investigation of the medical care provided by several doctors including Harold Shipman, Anthony Ledward and the Bristol paediatric cardiac surgeons.  In 2001, a key study of the case records of 2 London hospitals showed that around 10% patients admitted to hospital suffered an adverse event and in 1-2% hospital admissions accidents occurred that were serious and preventable.  Medical and legal re-actions followed and the editor of the BMJ was moved to write a leading article under the title “All changed, changed utterly.”

The Chief Medical Officer produced guideline documents – An organization with a memory; Building a safer NHS, and Safety First.  The lawyers responded with Being Heard (report of the Wilson committee that examined complaints in the NHS); the Kennedy Report (on the state of cardiac surgery in Bristol); and Lord Woolf on Access to Justice.
Meanwhile there has been great concern regarding the costs of medical malpractice.  In 2006, for England alone, the cost was £560 millions with an estimated £2.8 billions in the pipeline.  
In November 2006, the government responded by passing the NHS Redress Act “to make provisions for redress in relation to liability in tort in connection with services as provided as part of the health service in England or Wales; and for connected purposes.” In this Act we read that:-
A scheme must provide

(a) the making of an offer of compensation in satisfaction of any right to bring civil proceedings in respect of the liability concerned,

(b) the giving of an explanation
(c) the giving of an apology
(d) the giving of a report on the action which has been, or will be, taken to prevent similar cases arising 
In particular, a scheme may make available
(a) provision for the compensation to take the form of entry into contract to provide care or treatment or of financial compensation or both

(b) provision about the circumstances in which different forms of compensation may be offered
The scheme may specify the upper limit of financial compensation (£20,000 suggested).  It will make provision about the circumstances under which proceedings may be commenced (who by, how, within what time limits and under what circumstances).

The scheme has to make provision regarding the investigation of cases (including provision for overseeing); the subsequent report and its release to the individual seeking redress.

A settlement agreement must include a waiver of the right of the individual to seek redress by bringing civil proceedings.

A scheme may make provision for 
(a) legal advice without charge to individuals seeking advice including matters concerning the offer and the settlement agreement

(b) the services of medical experts
The application of The Redress Scheme may lead to challenges under The Human Rights Act

For example
Article 2 of The Human Rights Act (Right to life)

Provides an obligation to take appropriate steps to safeguard the lives of those within its jurisdiction.  At the European Court of Human Rights a positive obligation was defined as one in which it was established that the authorities knew or ought to have known at the time of a risk to life of an identified individual.  However the positive obligations are not limitless.  Two constraints may operate (1) where treatment is found to be not in the patient’s best interests; (2) where there are insufficient resources available.
Will the Redress Scheme be able to cope with cases in which there is dispute under this article?

Article 6 of The Human Rights Act (Right to a fair trial) states:
“In determination of civil rights and obligations, …. , everyone is entitled to a fair and public hearing within a reasonable time by an established independent and impartial tribunal”
It gives 5 rights

(a) right to a hearing

(b) right to a fair hearing
(c) right to a public hearing
(d) right to a hearing within a reasonable time
(e) right to a hearing by an independent and impartial tribunal established by law
Will these rights apply to the Redress Act? – If so, what will be the safeguards?

Article 8 of The Human Rights Act (Respect for private and family life)
In clinical negligence cases, the respect for private and family life may require a higher level of damages than is currently granted.  Inadequate compensation may place too high a burden on the family and prevent the family from leading as ‘normal’ a life as possible.
        Section 2(4) of the Law Reform (Personal Injuries) Act, provides compensation for the cost of private after-care, irrespective of the possibilities of avoiding those expenses by making use of facilities available under the NHS.  The Redress Bill proposes to repeal or reform this part of the Law Reform Act. In so doing it threatens to remove the option for seriously injured victims of clinical negligence to remain at home.
So will the Redress Scheme provide adequate compensation?

More general concerns have been expressed by organisations representing the interests of patients

· The Scheme does not provide adequate independence of assessments

· There are insufficient safeguards with respect to specialist advice for patients/relatives

· It would seem that the Scheme will continue to reply on the Bolam test to determine the correctness and adequacy of the treatment underlying an adverse event

· The Bill allows for artificial limits on the degree of compensation

· The Bill does not do enough to ensure that safety lessons are learned and adequate remedial measures taken.

· The recommendation for a legal duty of candour by doctors involved in the adverse event appears not to have been carried forward.

It seems that the Redress Scheme has many hurdles to surmount before it can be successfully enacted.
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