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Larry Gostin and Lance Gable have posited three key relationships between human rights and mental health. First, mental health policy affects human rights. States maintain laws authorizing detention and treatment without consent of people suffering from mental disorder of a nature or degree warranting confinement. These represent potential interferences with the right to liberty and to physical integrity and require protection against arbitrary or unreasonable use. Second, human rights violations affect mental health as is evidenced all too frequently in the lasting trauma suffered by survivors of extreme human rights violations, such as those in Kosovo and Darfur. Third, positive promotion of mental health and human rights are mutually reinforcing. 
 Removal of an infringement of a person’s human rights will often lead to a dramatic amelioration in a person’s mental health. Effective therapy may reinforce human rights by removing the perceptual, motivational and emotional impediments which mental illness puts in the way of a person’s ability effectively to protect their own human rights.
 
Human rights are premised on the equality of entitlement of humankind to respect for individual human dignity. The human rights and equality agenda are inextricably linked. Mental disorder is, in Gostin’s memorable phrase ‘A Human Condition’ affecting one in four of the United Kingdom population at some time in their life.
 The estimated prevalence of different mental illnesses is that diagnosable depression will affect between 7-12 per cent of men and 20 to 25 per cent of women. Bipolar illness will affect between one and two per cent of the UK population. Schizophrenia will affect one percent of the population at some point in their lifetime, and there are an estimated 560,000 people with dementia.
  Mental disorder also includes learning disability resulting from arrested or incomplete development of the mind, as well as personality disorders where the sufferer’s personality has developed in such a way that they exhibit a persistent pattern of behaviour which is damaging to themselves or to others. Although mentally disordered people may require detention and treatment for their own protection or for that or others, they are equally entitled to respect for human dignity    

The lens of bioethics focuses attention on the extent to which human rights instruments foster human dignity
, respect for autonomy (given that autonomy may be compromised by mental disorder), beneficence (given that treatment for mental disorder may be required for the protection of others as well as for the benefit of the sufferer), non-maleficence (the ancient medical precept ‘primum non nocere’ - above all do no harm), and justice (opportunities to seek independent review of compulsory treatment as well as fair access to treatment and support in the community). These principles are evident in the Universal Declaration on Bioethics and Human Rights adopted by the United Nations Educational Social and Cultural Organization (UNESCO) in 2005. The enforcement procedure is weak. Member States commit themselves to making every effort to put into effect the principles in the Declaration. Article 3 enjoins Member States to respect fully human dignity, human rights and fundamental freedoms, with the interests and welfare of the individual being given priority over the sole interest of science or society. Articles 5 and 6 require respect for the autonomy and free informed consent to treatment of the individual, who must take responsibility for decisions and respect the autonomy of others.  Article 8 advances the principle of prim non nocere by stating that in applying and advancing medical practice human vulnerability should be taken into account, and that individuals and groups of special vulnerability should be protected and the personal integrity of such individuals respected. Finally the issues of equality, justice and equity are addressed in Articles 10 and 11 which provide that the fundamental equality of all human beings in dignity and rights is to be respected so that they are treated justly and equitably, and that no individual or group should be discriminated against or stigmatized on any grounds, in violation of human dignity, human rights and fundamental freedoms.   
These generic bioethics principles recognize that mentally disordered people may have their autonomy limited and that the principle of informed consent may be departed from, subject to the existence of safeguards for their personal integrity, and protection against stigmatization and discrimination. Legislation permitting detention on grounds of mental disorder or, as the European Convention puts it, ‘unsoundness of mind’, recognizes that there may be occasions where mentally disordered people need to be admitted to hospital or given treatment without consent where it is necessary in their own best interests or for the protection of others. Mental disorder and ‘unsoundness of mind’ are generic concepts embracing all disabilities or disorders of mind, including mental illness, learning disability, and personality disorders. Mental health legislation allows detention and treatment without consent of people determined to suffer from mental disorder of the requisite nature or degree. Hence it allows interference with the fundamental rights to personal liberty, self- determination, and physical integrity, the key questions being the conditions which must be met before non-consensual interventions may take place. 

International human rights instruments set minimum standards for the content and use of mental health legislation. This article begins by outlining the various international sources of human rights, and the extent to which they represent ‘hard’ or ‘soft law’. ‘Hard law’ here denotes international law which creates rights which are enforceable in international or domestic courts, whereas soft law is not legally binding but may provide persuasive authority or may be used in debate to cause embarrassment to a Government.

This article then proceeds to consider the extent to which these various instruments impose both ‘negative’ and ‘positive’ obligations on states.
 Negative obligations under the European Convention on Human Rights require states and their agents to desist from arbitrary detention, from disproportionately severe treatment, or infringements of human dignity. Positive obligations require states to take positive steps to uphold individual human dignity, to protect against inhuman or degrading treatment, arbitrary detention or unwarranted treatment by third parties, to place people detained on grounds of mental disorder in a hospital, clinic, or similar institution, and not in a prison, and to ensure that a patient’s release is not unreasonably delayed by failure to provide support in the community. The argument will focus primarily on the case law under the European Convention on Human Rights as primary sources of hard law enforceable rights and will show how ‘soft law’ sources are increasingly used by the Strasbourg Court as aids to construing the scope of Convention rights. This article will conclude by suggesting that whilst mentally disordered people may be afforded different treatment in relation to general bioethics instruments on the international plane, they nevertheless are entitled to rights under disability Conventions, rights which entail equal treatment, social inclusion and protection against discrimination and stigma.  
International Human Rights Instruments and Mental Health

Mentally disordered people are entitled to the protection of general human rights instruments such as the UN Universal Declaration of Human Rights 1948, and the International Covenant for Civil and Political Rights 1976, the UN Convention on the Rights of the Child 1990, the Council of Europe the European Convention on Human Rights 1950, and the Charter of Fundamental Rights of the European Union 2000. The Universal Declaration of Human Rights 1948 proclaims that ‘All human beings are born free and equal in dignity and rights and are entitled to life liberty and security of the person.’ Article 1 of the Charter of Fundamental Rights of the European Union 2000 reaffirms that ‘Human dignity is inviolable. It must be respected and protected’, which means that even where a right may be interfered with on public interest grounds, human dignity must be respected. 
 The United Nations Convention on the Rights of the Child 1990 is based on four core principles: non-discrimination; the best interests of the child; the right to life, survival and development; and respect for the views of the child. In terms of applicability in national European courts the most important of these Conventions are the European Convention on Human Rights and the UN Convention on the Rights of the Child.  
In addition to these general human rights instruments, there are more specific Conventions dealing with bioethics, such as the UNESCO Universal Declaration on Bioethics and Human Rights (2005) (outlined above), and the Council of Europe Convention on Human Rights and Biomedicine (the Oviedo Convention 1997)
, which is binding only on the states which have ratified it. These do not include the United Kingdom, although in Glass v United Kingdom the European Court of Human Rights held that, even so, the provisions of the Oviedo Convention could be used as an aid to construing the scope of the right to physical integrity under Article 8 of the European Convention on Human Rights. 

The United Nations and the Council of Europe have issued recommendations and declarations dealing with the rights of mentally disordered people. These fall in the category of non-binding ‘soft law’, but may be used to embarrass governments into compliance by negative publicity. One of the earliest declarations was the UN Declaration on the Rights of Mentally Retarded Persons 1971, which states that a ‘mentally retarded person has, to the maximum degree of feasibility, the same rights as other human beings, as well as a right to proper medical care and physical therapy and to such education, training, rehabilitation and guidance as will enable him to develop his ability and maximum potential.
 The Declaration also sets out rights to economic security, a decent standard of living, to protection from exploitation abuse and degrading treatment, to the appointment of a guardian where necessary, and states that where the rights of a mentally retarded person have to be restricted or denied the procedure used for that restriction or denial of rights must contain proper legal safeguards against every form of abuse, and must give opportunities for review and appeal    Whenever possible, the mentally retarded person should live with his own family or with foster parents and participate in different forms of community life. The family with which he lives should receive assistance. If care in an institution becomes necessary, it should be provided in surroundings and other circumstances as close as possible to those of normal life. 

In 1991 the United Nations General Assembly adopted Principles for the Protection of Persons with Mental Illness
 emphasizing that everyone has the right to the best available mental health care and that persons with a mental illness must be treated with humanity and respect for the inherent dignity of the human person. Individuals with mental disorder also have the right to protection from economic, sexual and other forms of exploitation, physical or other abuse and degrading treatment. The Principles stipulate that there shall be no discrimination on the grounds of mental illness and that persons with a mental illness shall have the right to exercise all civil, political, economic, social and cultural rights in the United Nations Declaration on Human Rights, in the International Convention for Civil and Political Rights 1966, and in the International Covenant on Economic, Social and Cultural Rights 1966. Where a person lacks legal capacity due to his or her mental illness, any decisions related to the person’s well-being must be made only after a fair hearing by an independent and impartial tribunal established by law.

In September 2004 the Committee of Ministers of the Council of Europe adopted Recommendation Rec(2004)10 of the Committee of Ministers to Member States  concerning the protection of the human rights and dignity of persons with mental disorder, particularly those subject to involuntary placement or involuntary treatment. This Recommendation emphasizes the need for decisions to detain or treat without consent to be based on objective medical expertise and that treatment must have a therapeutic purpose. Similar principles are set out by the World Health Organization in the WHO Resource Book on Mental Health, Human Rights and Legislation (2005) which, as the subtitle ‘Stop Exclusion Dare to Care’ suggests, goes beyond enjoining protection of the right to liberty and personal integrity and seeks to promote the right to independence, social integration and participation in the life of the community. Protection of individual human dignity is a fundamental requirement of all international human rights instruments, and is a pervasive issue in upholding rights to autonomy, protection of physical integrity, protection against inhuman or degrading treatment, and justice. Each of these will now be considered in turn.        

Autonomy
In relation to autonomy, all of these human rights documents prohibit arbitrary detention, and arbitrary interference with the right of respect for the sanctity of the person.
  The European Court of Human Rights (ECtHR) has developed a significant body of case law (considered below) in relation to detention on grounds of unsoundness of mind. Article 5 of the European Convention on Human Rights protects against arbitrary detention. Article 5(1)(e) allows detention on grounds of unsoundness of mind provided detention is based on objective medical evidence of a true mental disorder, is a proportionate response and is carried out in accordance with a procedure prescribed by law.
 There is a less extensive but nonetheless important jurisprudence of the ECtHR on the right of respect for private life under Article 8 of the European Convention on Human Rights. Private life includes physical and psychological integrity, which may only be interfered with in accordance with law and necessary to meet one of the legitimate aims listed in Article 8(2). These include health, prevention of crime and protecting the rights and freedoms of others. In Storck v Germany the European Court of Human Rights held that states have positive obligations under both Article 5 and Article 8 to provide effective supervision and review of interferences with the right to liberty and the right to personal integrity.  
Article 3 of the Charter of Fundamental Rights of the European Union indicates that the sanctity of the person extends to physical and mental integrity, and asserts as a fundamental principle the doctrine of informed consent. Although autonomy and informed consent are the ‘default positions’, provision exists to enable confinement and treatment without consent of people with mental disorder. The European Convention on Human Rights requires that interferences with personal integrity be carried out in accordance with law, and, in the case of detention, in accordance with a procedure prescribed by law. The Council of Europe Committee for the Prevention of Torture Standards state that treatment without consent should be based on law and ‘only relate to strictly defined exceptional circumstances’ where clear grounds are made out related to the health or safety of the patient or to the protection of others.
 The wishes of a child in relation to treatment are to be taken into account to a degree commensurate with the age and maturity of the child. In all cases special legal protections are to be made available to reflect the position of ‘vulnerability and powerlessness’ of mentally disordered people.

Beneficence and Non-Maleficence 
All the human rights instruments listed above prohibit in absolute terms torture or inhuman or degrading treatment or punishment, irrespective of the circumstances and the victim's behaviour. The European Court of Human Rights has held that medical treatment which has convincingly been shown to be medically necessary does not infringe the prohibition of inhuman or degrading treatment in Article 3 of the European Convention on Human Rights.
 Conversely, in two cases where forcible feeding of prisoners was not found to be a medical necessity it was held to constitute not just inhuman or degrading treatment but torture contrary to Article 3.
 Whilst medical treatment must be in the best interests of the individual, treatment for mental disorder may be in the interests of protecting others as well as for the benefit of the individual.
 

There have been several cases where the European Court has considered whether a failure to provide specialist facilities to treat a mentally disordered prisoner breach Article 3.  Initially the Strasbourg Court’s attitude was that such issues fall within Article 5(1) rather than Article 3, and that Article 5 requires that where a person is detained on grounds of mental disorder (even if they have committed criminal offences), they must be detained in a hospital, clinic, or similar institution. The 2007 ruling in Dybeku v Albania may mark a sea change in the Court’s attitude in that the Court raised the issue of Article 3 of its own motion. The prisoner, who had been convicted of homicides on children, had been held in a prison in conditions condemned by the Committee for the Prevention of Torture, and complained of breach of Article 5 without raising Article 3. The Court held that in assessing whether a restrictive regime may amount to treatment contrary to Article 3 in a given case, regard must be had to the particular conditions, the stringency of the regime, its duration, the objective pursued and its effects on the person concerned. The Court concluded that Article 3 was engaged and furthermore held that it was a relevant factor in determining breach of Article 3 that the Albanian Government had failed to meet its commitment under the Committee of Ministers' Recommendation No. R (87) 3 on the European Prison Rules to provide appropriate psychiatric are for prisoners, notwithstanding the non-binding nature of this recommendation.
 The Court held that: 
Taking into account the cumulative effects of the entirely inappropriate conditions of detention to which the applicant was subjected, which clearly had a detrimental effect on his health and well-being, and the European Committee for the Prevention of Torture's concerning conditions of detention in Albanian prisons, particularly with regard to mentally ill prisoners … , the Court considers that the nature, duration and severity of the ill-treatment to which the applicant was subjected and the cumulative negative effects on his health are sufficient to be qualified as inhuman and degrading.

Article 3 of the European Convention provides a very basic floor of protection against inhuman or degrading treatment, and the Strasbourg Court has insisted that the situation of vulnerability and powerlessness of mentally disordered people requires treatment without to be convincingly shown to be medically necessary in order to avoid the possibility that it may be viewed as inhuman or degrading treatment. 
 In Keenan v United Kingdom the European Court observed that where a person has been deprived of his liberty ‘recourse to physical force which has not been made strictly necessary by his own conduct diminishes human dignity and is in principle an infringement of the right set forth in Article 3.’ Mark Keenan, a mentally ill prisoner, had been placed in solitary confinement when he became disturbed and subsequently killed himself in seclusion. The court held that he had been punished in circumstances breaching Article 3 and there had also been breach of his right under Article 13 to a remedy that would have quashed that punishment before it had been executed or come to an end.
Justice

The concept of justice has traditionally been used to denote procedural fairness and equality of entitlement to legal protections, but it is increasingly being employed to mean non discrimination, social inclusion and equitable distribution of resources. The European Convention on Human Rights protects the rights of psychiatric patients to procedural justice. Article 5 requires that detention on grounds of unsoundness of mind must be carried out in accordance with a procedure prescribed by law. Article 5(4) requires speedy review of the lawfulness of detention before a court which must have the power to order discharge. The procedures must be sufficient to provide effective protection of the right to liberty and must afford the detained person a right to be heard and a right to be represented.
   

Stanley Johnson v United Kingdom
 established that where a national court reviewing the lawfulness of detention finds that a person is no longer suffering from mental disorder, it is not under an obligation to discharge immediately, but may order discharge subject to the provision of after-care support. However, if this happens, the Strasbourg Court held that Article 5(4) carries with it a positive obligation in that the national court must have the power to ensure that discharge is not unreasonably delayed. Storck v Germany establishes that states are under a positive obligation to provide effective supervision and review of decisions to detain or treat people without consent.

States are increasingly moving away from reliance on detention in hospital as the principal locus of care for mentally disordered people, and towards the provision of care in the community. Where compulsory treatment in the community is concerned, Article 5 of the European Convention has only limited impact, and Article 8 potentially allows treatment without consent in the community to be given where it is in accordance with law and necessary in a democratic society to protect health, prevent crime or disorder, or to uphold the rights and freedoms of others. The move to community care brings a new emphasis on rights to social inclusion and protection against stigma. These rights are not set out in ‘hard law’ documents such as the European Convention on Human Rights, but rights to equitable access to health care, to protection against discrimination on grounds of disability, and to protection against stigma are contained in such documents as UNESCO’S Universal Declaration on Bioethics and Human Rights and the Council of Europe Convention on Human Rights and Biomedicine (the Oviedo Convention 1997), as well as in Charter of Fundamental Rights of the European Union
 and the World Health Organization WHO Resource Book on Mental Health, Human Rights and Legislation.  
The right to social inclusion and independent living is set out in Article 19 of the UN Convention on Rights of Persons with Disabilities, which provides as follows:
States Parties to the present Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

(a)  Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;

(b) Persons with disabilities have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

(c) Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.

Mental ill health is a disability. Although people with mental health problems may be viewed as ‘a special case’ justifying exceptions to the principle of autonomy and informed consent, as disabled people they are entitled to the protection of international instruments on the human rights of people with disabilities. This means they are entitled to claim the right to choice, social inclusion and independent living. Although the enforcement mechanisms for the UN Convention are weak, instruments such as these have been used to demonstrate in national and international courts, so far with only limited success, a developing international consensus on the rights of people with mental health problems.
 

Traditional responses to mental ill-health have been based on social segregation and separate treatment. Contemporary approaches draw on the philosophies of social inclusion and non-stigmatization developed by the disability rights movement. Mental ill health is a disability as defined in the United Nations Convention on the Rights of Persons With Disabilities 2007, which states that ‘Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others’ Psychiatric patients who have long term mental impairments hindering their full and effective participation have the same ‘positive’ rights to human dignity, non-discrimination, social inclusion, independent living, education and employment as other disabled people. Reconceptualizing mental health rights as disability rights is vital to the protection of the individual human dignity of mentally disordered people in that it lays greater emphasis on positive rights and upholds the social inclusion, anti stigma, and equality agenda, rather than giving primacy to those of legality, due process, and proportionality, vitally important as these are.   
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