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BRIEFING FOR THE SECOND READING (LORDS) OF

THE PREVENTION OF TERRORISM BILL 2005
General concerns

The Northern Ireland Human Rights Commission shares the widespread concern at the Government’s current plans for legislation to meet the House of Lords’ December 2004 ruling on detention without trial under the Anti-terrorism, Crime and Security Act 2001.  The major points of criticism have been:

1. the proposal that ministers rather than judges should impose control orders, especially in respect of house arrest;
2. that indefinite house arrest could constitute as much of a violation of human rights as indefinite detention without trial in prison;
3. the refusal to allow intercept evidence to be admissible in criminal prosecutions; and
4. the delay in bringing forward proposals and the resulting short time available for debate given the fact that the 2001 provisions expire in mid-March 2005.
The initial proposals in the Bill

The Government has made some efforts to achieve consensus for the initial proposals in the Bill by making provision for some judicial controls.  The Bill distinguishes between two levels of control order:

a. ‘derogating control orders’, such as house arrest, which would require a derogation from Article 5 of the ECHR and which would involve a full judicial hearing and confirmation within 7 days;
b. ‘non-derogating control orders’, such as limitations on meeting or communicating with others or tagging, in respect of which the only judicial control would be by way of judicial review.
The Bill also provides for the admission of intercept evidence in these judicial proceedings subject to the established provision for special security cleared advocates to represent those subjected to control orders where sensitive evidence is involved.

Continuing concerns

Despite these apparent concessions, the Northern Ireland Human Rights Commission remains seriously concerned at the terms of the Bill.  Its most important concerns are:

· the low level of proof (“reasonable suspicion of involvement in terrorism- related activity”) needed to justify a control order, which may result in serious curtailment of civil liberties and human rights;
· the fact that ‘non-derogating’ control orders which do not require judicial authorisation or confirmation may seriously infringe freedom of movement, expression and association under Articles 5, 10 and 11 of the ECHR;

· the fact that the impact of the control orders makes them equivalent to criminal penalties but that they can be imposed without the benefit of the essential safeguards of a fair trial required by Article 6 of the ECHR;

· the provision under paragraph 8 of the Schedule to the Bill that new control orders ‘to the same or similar effect’ may be imposed by the Secretary of State following a judicial quashing of a previous order.

Recommendations

The most acceptable resolution of these concerns would be to follow the Council of Europe’s Guidelines on Human Rights and the Fight Against Terrorism and the proposed Council of Europe Convention on the Prevention of Terrorism, which are based on reliance on the criminal law.  This would involve legislation to strengthen the criminal law in this area in a number of ways:

· the introduction of new criminal offences;
· provisions to authorise the admission of intercept and surveillance evidence in appropriate cases, subject to appropriate judicial screening to eliminate details that might expose the identity or existence of informers or agents or reveal the methods of surveillance; and
· provisions to permit the extended detention (beyond the current maximum of 14 days before charge) under appropriate holding charges, and subject to continuing judicial authorisation, of persons reasonably suspected of terrorist offences, to permit more detailed investigation (as is permitted in most Council of Europe jurisdictions).

The adoption of measures of this kind would be fully in accord with the European Convention on Human Rights and the Council of Europe’s Guidelines and would permit the authorities to intervene to prevent and disrupt terrorist activity without the unprecedented infringements of the rule of law involved in the Government’s current proposals.

Alongside the introduction of the Bill, the Government proposes to address the situation of at least some of those currently interned by securing their deportation to various Middle Eastern and North African countries subject to “memoranda of understanding” with the receiving country as to respect for the human rights of the deportee.  The Human Rights Commission is of the view that diplomatic assurances are most unlikely to offer an adequate basis for the deportation of anyone to any country where there are known problems of extrajudicial execution, “disappearance”, torture, inhuman or degrading treatment or other grave violations of human rights.  
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