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Charity Commission for England and Wales consultation on the Promotion of Human Rights as a Charitable Purpose:
Response of the

 Northern Ireland Human Rights Commission

1. The Northern Ireland Human Rights Commission (the NIHRC) is a statutory body created by the Northern Ireland Act 1998.  It is at present the only statutory human rights agency in the United Kingdom, although there are proposals to create a human rights commission for Scotland, and a combined commission for equality and human rights covering England and Wales, with a possible role also for Scotland.  The NIHRC has a range of functions including reviewing the adequacy and effectiveness in Northern Ireland of law and practice relating to the protection of human rights,
 advising on legislative and other measures which ought to be taken to protect human rights,
 advising on whether a Bill is compatible with human rights
 and promoting understanding and awareness of the importance of human rights in Northern Ireland.
  In all of that work the Commission bases its positions on the full range of internationally accepted human rights standards, including the European Convention on Human Rights (ECHR), other treaty obligations in the Council of Europe and United Nations systems, and the non-binding or “soft law” standards developed by the human rights bodies.  
The consultation process

2. The Charity Commission, as the registrar and regulatory body for charities in England and Wales, opened a public consultation in June 2004 on revised guidance on the promotion of human rights as a charitable purpose.  The consultation formally ended on 14 September and the Human Rights Commission, not having been informed of the consultation, is grateful for the Charity Commission’s agreement to accept this submission out of time.  
3. Unfortunately, and notwithstanding the leeway granted us on this occasion, our first comment must relate to the inadequacy of the consultation process.  It may not be understood by everyone concerned that, while the Charity Commission has no statutory remit in Northern Ireland, the policies of the Commission directly impact on the sector in this jurisdiction.  In the absence of a direct equivalent to the Charity Commission here, charitable status is in practice regulated by an office of the Inland Revenue in Bootle.  That office, in determining whether an applicant organisation should be recognised as a charity, applies the Charity Commission criteria more or less exactly as used in England and Wales.  Consequently, any consultation on a policy change affecting the criteria of the latter body should also be subject to consultation in Northern Ireland.  
4. As far as we have been able to establish, there was effectively no consultation in Northern Ireland on this guidance.  At any rate, neither NICVA (the main umbrella organisation for the charitable, voluntary and community sector) nor major human rights organisations (such as Amnesty International NI and the Committee on the Administration of Justice) were aware that any consultation had taken place.

5. It may be that the Charity Commission did not make any effort to consult here because it does not have any statutory responsibility in Northern Ireland; the Inland Revenue did not do so because, they informed us, they do not make the policy of the Charity Commission but merely apply it, along with British caselaw and the rather antique charities legislation of Northern Ireland, to help them in determining whether a particular organisation in Northern Ireland might be liable for tax.  
6. The situation is thus that policy that impacts on Northern Ireland is being made by the Charity Commission, and applied by the Inland Revenue, with no consultation by either public body with interested and affected parties in Northern Ireland.  
7. The Charity Commission website indicates that it strives to comply with the current Code of Practice on Consultation, published by the Cabinet Office in January 2004.  The Code includes the following provisions: 

1.2 It is important to identify proactively relevant interested parties and those whom the policy will be likely to affect. These groups should be contacted and engaged in discussion as early as possible in the policy development process.

1.3 Informal consultation with these stakeholders should be conducted prior to the written consultation period. Not only does this lead to a more informed consultation exercise but it also ensures that stakeholders are engaged early and have a better understanding of the policy. (…)

2. Be clear about what your proposals are [and] who may be affected (…)

2.2 Explicitly state any assumptions made about those who are likely to be affected by the proposed policy. (…)

3.4 Efforts should be made to bring the consultation to the attention of all interested parties. (…)

8. It will be immediately apparent to the Charity Commission that the consultation in question did not comply with the Code in a number of respects.  It failed to identify any interested or affected parties in Northern Ireland; in fact Northern Ireland is mentioned nowhere in the document, even in terms of the apparent assumption that the region would not be affected.  Consequently no effort was made to bring the consultation to the attention of interested parties and there was, it seems, no engagement or discussion, formal or informal, with those parties at any stage.  
9. The NIHRC is not merely pointing out a procedural defect in the consultation process.  Subject to what it proposes in paragraph 18 below, it is advising the Charity Commission to reopen the consultation and proactively seek out the views of human rights non-governmental organisations in Northern Ireland, which will be significantly affected by the application of the Commission’s guidance.  If the Commission needs any help in identifying or contacting those organisations, the NIHRC would be delighted to assist.  

The charitable purpose

10. As noted above, the statutory duties of the Northern Ireland Human Rights Commission include advising on measures which ought to be taken to protect human rights, and promoting understanding and awareness of the importance of human rights in Northern Ireland.  The Commission acknowledges the vast contribution made to the protection and promotion of human rights by campaigning groups in the community and voluntary sector over many years, before and since the creation of the NIHRC in 1999.  Much of our work relies extensively on consultation and co-operation with those bodies.  The Commission consequently sees an important public interest in affording to human rights  NGOs the status and fiscal advantages that come with recognition of the bona fide charitable nature of most of their activities in such areas as, to quote the consultation document, 

· monitoring abuses of human rights; 

· obtaining redress for the victims of human rights abuse; 

· relieving need among the victims of human rights abuse; 

· research into human rights issues; 

· educating the public about human rights; 

· providing technical advice to government and others on human rights matters; 

· contributing to the sound administration of human rights law; 

· commenting on proposed human rights legislation; 

· raising awareness of human rights issues; 

· promoting public support for human rights; 

· promoting respect for human rights by individuals and corporations; 

· international advocacy of human rights; 

· eliminating infringements of the prohibitions on torture, slavery, extra-judicial killing, arbitrary detention and disappearance. 

11. To the extent that political campaigning has, over the years, proven to be an effective means of preventing and securing redress for human rights violations, and given that in many instances it is extremely difficult to assert human rights values without being accused of political activity, the Human Rights Commission believes that campaigning activity in support of those human rights purposes should also be recognised as charitable.  In the past, some organisations striving to advance human rights have been subjected to vilification for alleged political “bias”, while others have had to make difficult choices between taking principled stands and preserving the appearance of “neutrality”.  A neutral position, in the face of abuse and violation of rights, is not permissible.  The United Kingdom, by adhering to a large number of international human rights instruments, has accepted the legal and moral duty on the state to do everything in good faith to secure the aim of the relevant treaty obligations.
  The legislative and regulatory framework in the UK must not impede advocacy of the universal realisation of the human rights recognised by the state.
  This Commission therefore warmly welcomes the suggestion in the consultation document that charities should have “considerable scope for engaging in political activity” in order to further their human rights purposes.  
“Codes” of human rights

12. The only area of the consultation document with which the Human Rights Commission has real difficulty concerns the assertion that the promoters of a human rights charity need “to specify the body of rights that they intend to promote.  In practice, given the primacy of the Universal Declaration, that is likely to involve reference to the Declaration and subsequent UN-sponsored standards.”  Parliament, in creating the Northern Ireland Human Rights Commission, did not find it necessary to restrict the definition of human rights in such a way.  
13. The corpus of international human rights law is constantly evolving, not just in terms of new treaties (for example, the Disability Convention now being developed at the United Nations), but through so-called “soft law”.  This includes such things as declarations, general recommendations, and the concluding observations that are issued almost every month by treaty bodies (e.g. the UN Committee Against Torture) when they examine states’ compliance with their obligations.  What the treaty body says about any one state party is intended to provide clarification of the obligations on every state party.  “Soft law”, though not initially binding on states, can be extremely influential and over time can acquire the status of customary international law; the Universal Declaration being a case in point.  There are also what are known as “peremptory norms of general international law” (jus cogens), often with human rights relevance, and many bodies of international and domestic law that, while not expressly stated as human rights law, touch to a greater or lesser extent on human rights: these include humanitarian law, the laws of war, the law of the sea, and laws and treaties on property rights, intellectual property, adoption and many other topics.   There is the additional point that some human rights recognised in international treaties are not in fact subscribed to by the United Kingdom, for example the International Convention on the Protection of Migrant Workers and Members of their Families, and other treaties that may be ratified by the UK but are not yet in force (e.g. the Optional Protocol to the Convention Against Torture).  Still another complication is that the United Kingdom, more than most other states, is prone to hedging its human rights commitments with reservations, derogations and restrictive interpretations, to the extent that a human rights instrument is likely to have a different meaning depending on whether the reference is to the original document or to the obligations accepted by the United Kingdom.  
14. Moreover, the concept of “human rights” is not limited to treaty law and soft law.  There is a lot of theoretical debate and development going on in such areas as corporate social responsibility, environmental protection, aid and trade policy, and the notion of “a human right to peace”, much of this discourse expressed in terms of “new generation” or “emerging” human rights.  
15. The first danger in forcing charities to set out a narrow definition of rights is that this challenges the long-established international consensus that “all human rights are universal, indivisible and interdependent and interrelated”.
  For example, a society is unlikely, and may be unable, to deliver economic, social and cultural rights if it does not respect civil and political rights, and vice versa.  As human rights thinking is refined, a new consensus emerges on, for example, sexual orientation as an unacceptable ground for discrimination; from this emerges an obligation to reinterpret existing treaty law and domestic obligations so as to ensure that everyone has equal access to rights on that ground as well as on the longer-established grounds.  To require a charity to tie itself to a particular “body of rights”, which may or may not apply in this state and which are subject to change and constant reinterpretation beyond the charity’s control, would be highly regrettable.   
16. The second and related danger is that a charity which adheres to a particular interpretation of a human rights standard, be that an outmoded one or a particularly adventurous one, is liable to be challenged, whether by the regulatory authority, some other arm of the state (e.g. the Inland Revenue), or just someone who opposes its campaigning activities.  Additionally or alternatively, a charity wanting to bring its objects into line with its current view of those human rights standards that are relevant to its work may be obliged to go through tiresome internal and regulatory processes.  An unnecessarily restrictive definition of its objects is thus an invitation to waste charitable and public money in litigation and bureaucracy.  

17. The strong recommendation of this Commission is therefore that the Charity Commission, hence the Inland Revenue, should not insist on a restrictive definition but should instead have the guidance maintain the present list of “ways of promoting human rights” while referring in the broadest terms to “human rights” or “internationally recognised human rights standards”.  If the latter definition is used, it should be made clear that it does not matter whether the standards in question are at any given time binding on the United Kingdom, and also that the definition will vary over time so that a charity is not bound only to advance those instruments or soft law standards in existence at the time of its constitution, registration or recognition.  If subsequently there is any evidence of abuse, for example to claim charitable cover for organisations with purely political purposes, it would be open to the regulatory powers to refuse or withdraw registration or recognition, and allow the courts to resolve any doubts.  
18. Despite what is said at paragraph 9 above, the Northern Ireland Human Rights Commission does not wish to delay any beneficial impact from the introduction of more relaxed guidance on human rights activity.  We would therefore be content for the Charity Commission to proceed with consideration of the consultation inputs to date, and for it and the Inland Revenue to apply, on a provisional basis, guidance substantially based on the consultation document, pending issuance of final guidance that takes account of any additional views garnered in Northern Ireland.   
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� Northern Ireland Act 1998, s.69 (1).


� Ibid, s.69(3).


� Ibid, s.69(4).


� Ibid, s.69(6).


� The doctrine of pacta sunt servanda, expressed in the Vienna Convention on the Law of Treaties (1969), Article 26: “Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”  The United Kingdom ratified the Convention on 25 June 1971, and the Convention entered into force on 27 January 1980.


� Vienna Convention , Art. 18: “A State is obliged to refrain from acts which would defeat the object and purpose of a treaty” to which it has indicated assent.  


� Vienna Declaration and Programme of Action, as adopted by the World Conference on Human Rights on 25 June 1993.
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