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1. The Northern Ireland Human Rights Commission (the Commission) is a statutory body created by the Northern Ireland Act 1998.  It has a range of functions including reviewing the adequacy and effectiveness in Northern Ireland of law and practice relating to the protection of human rights,
 advising on legislative and other measures which ought to be taken to protect human rights,
 advising on whether a Bill is compatible with human rights
 and promoting understanding and awareness of the importance of human rights in Northern Ireland.
  In all of that work the Commission bases its positions on the full range of internationally accepted human rights standards, including the European Convention on Human Rights (ECHR), other treaty obligations in the Council of Europe and United Nations systems, and the non-binding or “soft law” standards developed by the human rights bodies.  
2. The Commission welcomes the opportunity to comment on the current draft order.  It would welcome feedback from the Department of Education and from the Department of Employment and Learning on this response.  Where it is decided not to take account of some of the comments made, the Commission would be grateful for an indication of the reasons for not doing so.  
3. In January 2003 the Commission provided its detailed comments in response to the consultation document which preceded the current draft order.  The Commission’s view at that time was that while the overall thrust of the proposals had the potential to help to secure the general right to education enshrined in various international human rights instruments, a number of changes were required in order to achieve that goal.  It is regrettable that these changes have not been made and that no reasons have been provided to the Commission for the failure to do so.  
4. The absence of changes in the Departments’ proposals from initial consultation to draft order together with a failure to provide a rationale for rejecting the NIHRC recommendations reinforces the Commission’s perception that the Departments are set on introducing legislation in Northern Ireland which mirrors the earlier Act covering England, Scotland and Wales.  There is a sense that this public consultation is a mere box- ticking exercise and that there is no willingness to learn from the operation to date of the GB Act, nor to adapt the legislation for the specific needs of Northern Ireland.  The need for Northern Ireland to avoid the pitfalls experienced in the operation of the British legislation to date was raised during the Northern Ireland Grand Committee Debate on the draft order on 20 May 2004 by Mr Desmond Swayne.
  The explanatory memorandum accompanying the draft order states:

This draft order is intended to enact provisions for Northern Ireland parallel to those already in existence in England, Scotland and Wales under the Special Educational Needs and Disability Act 2001.
 

5. Such a statement hardly manifests a willingness to reflect on any contrary views that may emerge from a consultation still under way.  The Commission is concerned that the Government appears to have prejudged the outcome of the consultation given the clear human rights implications associated with the introduction of the order.

The Commission’s Concerns  

6. The following are the Commission’s main concerns regarding the draft order.  The Commission has five core concerns regarding the level of protection afforded by the draft order and four procedural concerns regarding the enforcement mechanisms provided.  Further detail regarding the Commission’s concerns can be found by following the page references noted below which relate to this submission:

Five Core Concerns:
a) the retention of a condition to the right to a mainstream education, namely, that it be subject to the efficient education of other children; (Article 3, p6);
b) the limitation to the requirement of reasonable adjustment to premises to instances where the pupil or student with a disability can be shown to be subject to a substantial disadvantage; (Articles 16 and 30, p8);
c) the exception to the duty of reasonable adjustment for schools as regards altering physical features and providing auxiliary aids and services; (Article 16, p9);
d) the absence of an end date for compliance to accompany the accessibility strategies of boards and schools (Articles 17 and 18, p10);
e) the requirement to disclose a disability before acquiring rights.  (Articles 15 and 29, p11).
Four Procedural Concerns:
a) the failure to enshrine a requirement that the voice of the child be     heard in respect of all key decisions and especially in connection with proceedings before the SENDIST tribunal (Article 23, p12);

b) the failure to extend the availability of legal aid to those taking cases under the Order to either the SENDIST or to the County Court; (Article 4, p12);

c) the different fora for adjudication in respect of cases arising against  schools (SENDIST) and those against further and higher education colleges (county court) (p15);

d) the differential remedies available – the Tribunal can award any remedy with the exception of financial compensation; the County Court can only award financial compensation (p15).
The Commission is particularly concerned about the impact of the proposals on the rights of the child guaranteed by international human rights treaties to which the United Kingdom is a signatory.  These concerns are set out in more detail below.

Resources

7. Of course, irrespective of the quality of the legislation, full and effective implementation of these new rights will not happen without a significant and substantial investment of additional resources.  The Explanatory Memorandum of the draft order is ambiguous regarding the provision of additional resources.  In paragraph 12 it states that 

“It is expected that in the main any financial requirements arising from the proposals will be met from within existing Departmental budgets.”
It goes on to state however that “The costs in achieving physical accessibility as well as accessibility to the curriculum will have funding implications for schools” and that “we expect additional provision to be necessary.”

8. This point was raised repeatedly during the recent Northern Ireland Grand Committee debate on the draft order which took place on 20 May 2004.  The following members of the Committee all raised concerns about the funding commitment in relation to effective implementation of the proposals: Lady Sylvia Hermon; Mr Desmond Swayne; Mr David Burnside; Mr Jeffrey Donaldson; Mr Lembit Opik and Mrs Iris Robinson.  
The Minister, while referring to the £3.5 million already spent on disabled access in schools and the £19 million set aside for the next two years stated:

It is the Government’s intention that the funding is found and made available to make schools as accessible as possible, so that pupils can be educated in mainstream facilities… The money in the budget is coming from other provision that would be made available for other children.

            That does not sound as if further additional monies are to be allocated.

9. The Minister’s response focused on the cost of ensuring physical accessibility to schools.  Particular concern was expressed by members of the Grand Committee about an imbalance in the allocation of funds as between physical accessibility of schools and the resources needed to ensure accessibility to the curriculum.  Members of the Grand Committee did not appear satisfied with the Minister’s responses with regard to the funding of the proposals.  The Commission shares those concerns and would urge the Government to make sufficient new funding available to provide the awareness training, the additional speech and language therapists and other specialists, the alternative format text books etc.  which are required to provide accessibility to the curriculum.

Manner of introduction of the Order

10. The Commission regrets that such an important piece of legislation has had no effective parliamentary scrutiny.  While the engagement and interest of the members of the Northern Ireland Grand Committee during their recent consideration of the draft order was encouraging, such a debate falls short of any adequate scrutiny of the proposal.

11. A number of members of the Grand Committee were critical of the lack of parliamentary scrutiny.  Mr David Trimble described the Grand Committee debate as akin to a second reading debate
 while Mr Harry Barnes stated that the Committee was more like a consultative body than a Parliament.
 In the continued absence of a devolved parliament for Northern Ireland the Commission would urge the Government to take steps to find the parliamentary time to ensure proper scrutiny of key pieces of Northern Ireland legislation such as the current proposal.  
SENDO and the Single Equality Bill, the Bill of Rights for Northern Ireland and the Draft UN Convention on the Rights of People with Disabilities

12. The SENDO proposal cannot be viewed in a vacuum and must take account of other relevant national and international developments.  The Commission has been following with interest the development of a proposal for a Single Equality Bill for Northern Ireland.  Through our representation on the SENDO Consortium convened by the Equality Commission for Northern Ireland we are aware of the Equality Commission’s concerns regarding how SENDO sits with the proposed Single Equality Bill for Northern Ireland.  As presently drafted SENDO enshrines exemptions placing different duties on schools and colleges of further and higher education and providing different rights in respect of students at each.  Unlike other anti discrimination legislation SENDO does not require any monitoring nor does it enshrine a right to be free from indirect discrimination.  Thought must therefore be given to how it could be incorporated into the Single Equality Bill.  The green paper on the Single Equality Bill was published on 22 June 2004.  We urge Government to give serious consideration to these concerns.  
13. The Northern Ireland Human Rights Commission recently published a Progress Report outlining its latest thinking as to the content of a Bill of Rights for Northern Ireland.
 The chapter on children’s rights includes the following regarding the rights of children with a disability:

Section 12(5)

Every child living with a disability has the right to the greatest extent possible to enjoy an independent and fulfilling life in conditions which ensure dignity, promote self reliance and facilitate his or her active participation in the community.  He or she has the right to special care and assistance, to assessment and appropriate services, and to effective education, which allows the child, to the greatest extent possible, to maximise his or her potential for personal development, independence and social inclusion.  [emphasis added]
14. Thought should be given as to the possible future content of a Bill of Rights for Northern Ireland and how the SENDO would sit alongside such a Bill.

15. A UN Convention on the Rights of Persons with Disabilities is currently being drafted.  The Ad Hoc Committee responsible for drafting the text is to hold its 4th session in New York in August/ September 2004.
 The new Convention will impose legally binding obligations on the UK and its draft content ought to be considered in finalising the provisions of SENDO.

Detailed comments on the Commission’s concerns regarding the draft Order

16. The Commission does not comment on every article of the draft order but draws attention to those provisions which give rise to most concern.  As outlined in paragraph 6 above the Commission has divided its comments into two parts: Core Concerns and Procedural Concerns.  Where applicable, draft amendments to the order have been suggested.

Five Core Concerns

(a) Duty to educate children with special educational needs in ordinary schools  

Article 3 (new Article 7 in the 1996 Order)

     Proposed Amendment 

     p8, article 7(3)(a) after “the wishes of his parent”, add 

 
  “or the child” 

     p9, add new article 7(3)(c) 

                         “ the best interests of the child.”

The Commission has welcomed the proposal that ordinary schools will no longer be able to appeal to the ‘efficient use of resources’ clause of the 1996 Order to deny children with SEN a place in their school.  There is now to be a duty to educate children with special educational needs in ordinary schools unless that is incompatible with:

         the wishes of his parent; or

         the provision of efficient education for other children
.

The Commission considers that to meet the UK’s obligations under international human rights law further protections need to be built in to these conditions.  
Article 7(3)(a)

The wishes of the parent

As presently drafted this exception to the presumption is incompatible with Article 12(1) of the United Nations Convention on the Rights of the Child which provides:     

States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.”

The Commission’s draft amendment would ensure that the views of the child as to their school of choice must be sought and that due weight be given to those views dependent upon the child’s age and maturity.

Article 7(3)(b)

The efficient education of other children

The Commission supports the retention of this condition in the draft order only in so far as the guidance to be issued by the Department to Boards of Governors under Article 7A (7) and (8) (as to the steps which may or may not be regarded as reasonable for the purposes of relying on this exception) makes it clear that finance and resource implications are not an acceptable reason for a school and/ or ELB to refuse access to an ordinary school to a child with SEN and/or any disabilities.  
The Commission’s concern is that this condition: ‘the efficient education of other children’ may, in practice, have precisely the same effect as the former ‘efficient use of resources’ condition.  
Articles 7A(4) and 7A(5) place the onus on boards and schools respectively that wish to rely on this exception to show that there are no ‘reasonable steps’ they could take to prevent the inclusion of a statemented child in an ordinary school from being incompatible with the efficient education of other children.  The Commission is concerned that ELBs and schools may argue that the financial burdens placed on them for educating a statemented child in an ordinary school are ‘unreasonable’ – particularly if sufficient additional funds are not made available.  
The explanatory memorandum states at paragraph 31: 
In practice, incompatibility with the efficient education of others is likely to be where pupils present severe challenging behaviour that would significantly disrupt the learning of other pupils or place their safety at risk.

The Commission would be content were the guidance to reflect such a benchmark but not were it to allow schools to argue that, for example, the time needed by the teacher to support a child with SEN in the class room was incompatible with the efficient education of other children where what was needed was the provision of, for example, a class room assistant to support that child.  Such an approach would clearly undermine the intention of the legislation.  Again, the content of the guidance to schools and boards in interpreting this condition will be crucial.  The Commission will wish to be consulted on an early draft of this guidance.

New Article 7(3)(c)

The best interests of the child

The present conditions in draft Article 7 do not reflect the United Kingdom’s key obligation under the UN Convention on the Rights of the Child which states at Article 3(1):

In all actions concerning children whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
The Commission’s recommendation for the inclusion of this additional condition is designed to ensure that the best interests of the child shall be the clear primary consideration in determining the appropriate school.  The Commission is not alone in recommending that the best interests of the child be included as a condition in respect of the choice of school.  Such a recommendation was also made during the course of the Northern Ireland Grand Committee debate by both Lady Sylvia Hermon and Mr Jeffrey Donaldson.
 

(b) Duty of reasonable adjustment limited to instances where the pupil or student with a disability can be shown to be subject to a substantial disadvantage 

Articles 16 and 30  

Proposed Amendments

p17, Article 16 (1)(a), line 2, after “placed at a” delete “substantial”

p17, Article 16 (1)(b), line 2, after “placed at a” delete “substantial”

p27, Article 30(1)(a), line 2, after “placed at a” delete “substantial”

p27, Article 30(1)(b), line 2, after “placed at a” delete “substantial”

These articles require education providers to ‘take reasonable steps to ensure that disabled pupils or students are not placed at a substantial disadvantage in comparison with students or pupils who are not disabled’ (emphasis added)

The Commission’s main objection to the current provisions is the inclusion of the word “substantial”.  This implies that certain levels of disadvantage for students with disabilities are considered acceptable by the State.  It surely goes against the spirit of the legislation as a whole and sends entirely the wrong message to the education sector regarding the fundamental shift in thinking and approach required in order to comply with the new legislation.  Such an approach does not meet the UK’s obligations under Article 23(1) of the UN Convention on the Rights of the Child, which states that 

a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active participation in the community. 

Concern regarding the limitation of the right to reasonable adjustment to instances where there has been “substantial” disadvantage was also voiced during the recent Northern Ireland Grand Committee debate by Lady Sylvia Hermon.
  

The Commission considers it excessive to have two limitations to the right to reasonable adjustment.  If both “reasonable” and “substantial” are retained there are two hurdles to be overcome before a reasonable adjustment is made.  The Commission considers it quite sufficient to retain the reasonableness requirement as this would exclude any minor or trivial requests.
As stated above in relation to Article 3 the content of the relevant codes of practice regarding the interpretation of key phrases such as reasonable are all important.  The Commission would recommend that the codes of practice make it clear that financial constraints alone will not automatically render a necessary adjustment unreasonable.  In other words, the reasonability requirement should not be interpreted by the provider in the same way as the old ‘efficient use of resources’ condition.  
(c) The exception to the duty of reasonable adjustment for schools in respect of altering physical features and providing auxiliary aids and services

Article 16 

Proposed Amendment

Article 16(2), p17, delete.  
The Commission strongly recommends that this exception for schools be deleted from the draft order.  The reasonable adjustments duty which is a core element of the Disability Discrimination Act is rendered virtually ineffective by the inclusion of this exception for schools in Northern Ireland.  This exception does not apply to any other sector.  Even within the education sector schools are unique as the exception does not apply to further and higher education.  
The Explanatory Memorandum states that 

The statement of SEN already provides for the identification and provision of auxiliary aids and adaptations for pupils in schools. 

We know already of the problems which have dogged the statementing process-delay, cost, bureaucracy and lack of a necessary level of specification of need.  The Commission is concerned about the delay in meeting the needs of a child which will result from being forced to request auxiliary aids and services via the statementing process
.  
(d) The absence of a compliance date to accompany the accessibility strategies of boards and schools 

Articles 17 and 18

Article 17 of the draft order requires each ELB to prepare an accessibility strategy for controlled schools under its management.  Article 18 requires each board of governors to prepare an accessibility plan for the school.

These duties fall far short of those in other sectors and indeed of those of education providers in the Further and Higher Education sector where there is a requirement to make reasonable adjustments to overcome physical barriers to accessibility for disabled students.  The Commission would wish all schools to be accessible by the start date of the legislation.  It is acknowledged, however, that such accessibility will not be possible without a significant investment of resources and a realistic lead- in period.  
If the only practical option is to proceed by way of accessibility strategies these must be subject to an end date so that realistic progress can be made with the Department, boards and schools investing the necessary resources for compliance with the strategies.  There is no point in education and library board s and schools preparing comprehensive accessibility plans which are never realised due to a lack of funding at Departmental level.

Our concerns about the potential lack of impact of the strategies are not confined solely to the failure to impose an end date for compliance.  The Human Rights Commission shares the concerns of the Equality Commission regarding several aspects of the strategies – the failure to:

· set standards for accessibility;
· require publication of the accessibility strategy as opposed to a requirement to make it available;
· provide for quality assurance mechanisms for approval and monitoring of the strategies;
· provide for a right of complaint for non compliance with a strategy, and
· clarify that non-classroom-based activities such as travel, sports and clubs are covered by the strategies.  
There is a danger of raising expectations with the promise of change and mainstreaming under the new proposals – an expectation which has little prospect of realisation in the schools sector without an end date for compliance with accessibility strategies.

The Commission would be interested in discussing with the Government a possible end date for compliance with the accessibility strategies.  Given the large number of schools in Northern Ireland the Commission proposes an end date of six years after entry into force of the order.  Such an extensive period, which mirrors that of the extended period available for compliance with European equality directives, would give the fullest opportunity to plan for and secure the necessary resources to conduct training and make physical adjustments.  
(e) The requirement to disclose a disability before acquiring rights

Articles 15 and 29 – Meaning of Discrimination
Proposed amendment

p16, Article 15(3) delete.

p26, Article 29(3), delete.

The draft order proposes that disability be defined as in the Disability Discrimination Act 1995.  The Equality Commission of Northern Ireland in its review of the DDA highlighted the problems with the definition which had resulted in many people having to prove their disability before gaining protection under the Act.

There are particular problems with the requirement to prove disability in respect of children and young people.  For many it may not yet be clear that they have a disability.  Others may not yet have accepted the existence of their disability.  There are particular concerns as regards expecting a child or young person with a mental health disability to disclose (and prove) same in order to gain protection as diagnosis of same may be a protracted process.  
Four Procedural Concerns

(a) The failure to enshrine a requirement that the voice of the child be heard in respect of all key decisions and especially in connection with proceedings before the SENDIST tribunal

Special Education Needs and Disability Tribunal for Northern Ireland

Article 23

Article 23 states that regulations may be made to make provision about, inter alia, the proceedings of the tribunal.  The Commission recommends that these regulations include a requirement for the tribunal to seek the views of the affected child and to give due weight to such views.  Such provision is necessary to ensure compliance with Article 12 (1) of the UN Convention on the Rights of the Child.

The regulations ought to offer meaningful procedures for assessing the child’s wishes either during the Tribunal or before it.  They should ensure that if the child is capable of forming his or her views in accordance with Article 12 (1) of the UN Convention on the Rights of the Child those views are expressed and heard first-hand.

(b) The failure to extend the availability of legal aid to those taking cases under the Order to either the SENDIST or to the County Court 

Advice and Information for parents

Article 4

Action points:
(1) clarification is required as to the Government’s intentions regarding the funding of advice giving and representation before the SENDIST

(2) amendment of the legal aid regulations to permit the grant of legal aid for representation before the SENDIST and before the County Court in F and HE cases.  
The Commission welcomes the duty for Boards to provide advice and information to the parent of any child in its area with special educational needs.  The Explanatory Memorandum makes it clear that the Board need not provide the services themselves but may contract with a provider from the voluntary sector.  This is to be welcomed.

What is not clear, however, although it is fundamental to the effective discharge of this duty, is:

1) the nature of the advice to be made available – will it, for example, extend to advice and representation regarding a complaint arising under the order; and 

2)  how the services are to be funded?
During the Northern Ireland Grand Committee debate the Minister stated that the Department has made available almost £600,000 over the next three years 

…to facilitate the Equality Commission in the production of codes of practice and other guidance on this legislation, to provide a conciliation service for pupils, parents and young people, and legal assistance for those groups when necessary.
 

As was argued in our response of February 2003 to the earlier consultation document
, the Commission considers that the Special Educational Needs and Disability Tribunal is subject to the fair trial provisions of Article 6 (1) of the European Convention on Human Rights as interpreted in the case of Airey v Ireland.
  In Airey the European Court of Human Rights decided that cases which determine an individual’s civil rights and obligations may, in certain circumstances, require the state to provide legal aid, namely when legal representation is compulsory or when the issues are so complex that the person could not be expected to plead their own case effectively.  The fair trial rights of Article 6 of the ECHR are mirrored in Article 14(1) of the International Covenant on Civil and Political Rights.

As such, there is a right, inter alia, to free legal advice and to an equality of arms before the tribunal where the complexity of the case or the relative position of the parties requires it.  The Commission is of the view that these rights are not, at present, being sufficiently guaranteed before the Special Educational Needs Tribunal.  The detail of the provision to be made under this Article of the draft Order will determine to what extent these rights under Article 6 of the ECHR are to be respected in relation to the operation of the SENDIST.

The Commission notes that the revised SEN Code of Practice is to give guidance on this service but would welcome a clear statement now from Government as to the nature of the services to be made available and the funding allocated in respect of each.

As regards the availability of legal aid it is the Commission’s position that blanket exemptions of whole areas of litigation from the legal aid scheme are potentially in breach of the right to a fair trial under Article 6 (1) of the European Convention on Human Rights.  Instead, availability of legal aid should be dependant upon the complexities of the matter and upon the relative positions of the parties
.  Consequently, the Commission is disappointed that there has been no amendment to the legal aid regulations to permit the grant of legal aid for representation before the SENDIST in certain circumstances.

While there will be a possibility of seeking assistance from the Equality Commission (see Article 34 and Schedule 4) in respect of complaints arising under the DDA part of the Order.  It does not seem appropriate that a right to legal representation, in the absence of availability of legal aid, be subject to the limitations of the casework budget of the Equality Commission.

Clarity is also needed as to the sources of advice in respect of the different aspects of the draft order.  Experience in Britain, following enactment of the Special Educational Needs and Disability Act of 2001, showed significant confusion regarding the role of the Disability Rights Commission (DRC).  The DRC would have similar functions to those to be extended to the Equality Commission by the proposed Order.  The DRC was inundated with requests for advice and information in relation to the SEN aspects of the legislation when it had powers only in relation to the disability discrimination aspects of the Act.  
A practical example in respect of the confusion which is likely regarding sources of advice arises in relation to Article 16.  At present the Equality Commission provides advice and support for disabled people in asserting their rights to auxiliary aids and services under those parts of the DDA which are already in force.  In so doing the Equality Commission has developed expertise in this complicated area.  It is well placed to provide such advice to parents and children in respect of the new duties for schools when the order enters into force.  However, the exception in Article 16(2) requires such aids to be sought via the statementing process thus excluding the role of the Equality Commission which has no power to advise in respect of SEN.  This leaves parents and children with no obvious source of free, expert advice in respect of seeking auxiliary aids and services which will make it possible for a child with SEN or a disability to attend a mainstream school.  
The Commission welcomes the requirement for the Board to publicise to parents and schools in their area the availability of these services.  What is missing, however, is any requirement to provide information to affected children.  Article 17 of the UN Convention on the Rights of the Child requires the state to: 

… ensure that the child has access to information and material… especially those aimed at the promotion of his or her social, spiritual and moral well- being and physical and mental health.   

 (c) The different fora for adjudication in respect of cases arising against schools and those against further and higher education colleges 

The Commission is unhappy with the proposed division of the adjudicating fora.  Schools discrimination cases (together with SEN cases) will be heard by the tribunal, with the exception of expulsions which will, under Article 24, be dealt with by Expulsions Appeals Tribunals.  Discrimination complaints in relation to further and higher education will, however, be dealt with in the County Court on what may be an occasional basis.  It is likely that the tribunal alone and not the Expulsions Appeals Tribunal nor the county court will have the opportunity to develop the necessary expertise in hearing discrimination cases.  
The situation could be redressed by extending the Tribunal to cover FHE institutions, provided that the concerns regarding the Tribunal raised above, and in our earlier submission of February 2003, are met.

(d) The differential remedies available before the SENDIST and the County Court 

Article 22(4)(b) of the order makes it clear that the tribunal has no power to order financial compensation.  This differs from the cases in the further and higher education sector where the complaints heard by the county court can only be dealt with by way of financial compensation.

The Commission considers that there should be one adjudicating forum (see above) for all cases under the order with a range of powers to make the most appropriate orders in any given case.  The current proposal lacks the necessary flexibility.  
         The Commission is concerned that the County Court does not have powers to compel the institution to make the necessary adjustments that would facilitate the student’s return to education in that institution.  This hinders the student’s right to education as guaranteed in Articles 13(1) and 13(2)(c) of the International Covenant on Economic Social and Cultural Rights and Articles 23(1), 23(2) and 28(1)(c) of the UN Convention on the Rights of the Child, and the right not to be denied an education as expressed in the ECHR.
Miscellaneous Additional Points

Implementation Date

Article 1

The Commission welcomes the undertaking by the Minister during the Northern Ireland Grand Committee debate that there are no plans to phase the implementation of this legislation in Northern Ireland as was done in Britain.
 Given the likely start date of September 2005 for all of the provisions of the Order, there is an onus on Government to ensure steps are taken to provide the necessary funding, training and associated preparations well in advance of that date.  
Conciliation for Disputes

Articles 5 and 36

The Commission welcomes the proposal to establish a conciliation service to seek to resolve disagreements between parents and Boards and/ or schools.  The Explanatory Memorandum states that Boards are to take heed of guidance issued by the Department in the revised SEN Code of Practice when making Arrangements for such a service.  
An agreement to enter into conciliation should not preclude an application to the SENDIST.  An application to the Tribunal should be made concurrent to any conciliation to avoid any unnecessary delay which would prejudice the child both in terms of the time limits for lodging applications and in terms of the final resolution of the matter.  This should be made clear in the revised SEN code of practice.

The Commission considers that, as a minimum, conciliation in a rights-based field ought to include prior, independent legal advice to the complainant regarding their rights in the matter.  The Commission calls on the government to ensure that the revised SEN Code of Practice makes provision for information to be made available to both parents and children as to their rights under this legislation in advance of entering into any conciliation process.  Information must be provided to children as well as parents in order to comply with Article 17 of the UN Convention on the Rights of the Child.  
 In addition, any such conciliation process must, in order to comply with Article 12 of the UN Convention on the Rights of the Child, ensure that the views of the child are both heard and accorded due weight.  
The Commission would urge that in line with the approach taken in respect of settlements under the European Convention on Human Rights any conciliation should be based upon respect for human rights.
 A package of measures agreed as the outcome of a successful conciliation should ideally, include an element to advance the knowledge of and compliance with the terms of the legislation, for example, an undertaking to carry out disability awareness training in the school in question.
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