WHO IS STRONGER THAN DEATH? 

Virginia McVea, Research Worker, Northern Ireland Human Rights Commission
Ted Hughes like many before and after posed the question “Who is stronger than death?”

Our automatic reaction is usually no-one, nothing, but that is in many ways increasingly less true.  Psychiatrists tell us that our attitude to death and tragedy is changing, we are less ‘accepting’ – we are questioning.  This, ability to question and make effective changes in response to the answers the Commission would argue is essential in securing our right to life indeed it always has been the key tool in improving our chances against death.

The intention of this brief article is to provide an overview of the work the Commission has been doing to secure what is often referred to as the most important human right, the right upon which all other rights rest, the right to life.  This right, although not absolute, is the most fundamental in so far as the enjoyment of all other rights depends upon it being respected.  Unsurprisingly therefore it is affirmed in numerous international human rights instruments including binding treaties to which the UK is a party and a much larger range of declaratory or soft law standards.  The European Convention of Human Rights article 2 contains a number of subsidiary rights and duties such as the duty upon the state to protect life and the right to a proper investigation and the jurisprudence of the European Court of Human Rights has drawn on other international standards in its rulings which have specifically:-

 Framed a stringent test for the responsibility of the state to protect the right to life, acknowledging the ‘equality approach’ for example the fact that the deceased were involved in illegal activity would not affect the duty of protection owed by the state.

 Acknowledged that where events lie wholly, or in large part within the exclusive knowledge of the authorities a strong presumption of fact will arise in respect of injuries and death which occur, placing the burden of proof on the authorities to provide explanation.

 Highlighted that the procedural protection for the right to life means that the agents of the state must be accountable for their use of lethal force and investigation must scrutinize whether or not the force used was justified and identify those responsible.

 Called for the authorities to act of their own motion in initiating investigation.
 Held that the investigation must be independent, both practically and in terms of hierarchical connection of those alleged to have been involved.

 Stipulated that the investigation must take reasonable steps to secure evidence.
 Demanded promptness.
 Stated that there must be a sufficient element of public scrutiny.
 Outlined that the investigation should sufficiently involve the next of kin.
We have spoken to hundreds of people in Northern Ireland and across the world about protecting this right, looking at international standards and best practice and relating it to Northern Ireland and for this, the first edition of this magazine we have secured articles from prominent figures in the struggle to find the questions and which will protect life. These contributors refer to their more detailed examination of deaths and systems of investigation in a variety of situations: deaths caused by the state and others, deaths in places of detention, in care institutions and in the community.  
We look at death where someone set out to harm and death as result of errors, unexpected death and deaths which could have been foreseen.  Most importantly, using the tool of the Human Rights Act 1998 and the European Convention on Human Rights we examine how we question death.  Each of the areas touched upon has its unique issues and we have already produced a variety of publications addressing specific contexts such as The Right to Life, Investigating Deaths in Hospital, Investigating Lethal Force Deaths in Northern Ireland – The Inquest System and The Hurt Inside. However, the Commission is attempting in this its first edition of the “Review” to highlight the need for co ordination of investigative services, ‘whole image processing’, examining all the contexts and sharing the most effective forms of questioning is as important as ensuring specialist expertise.  
When the Commission first opened its doors in 1998 there was a real desire to prioritise the human rights involved in death investigation. Commissioners and staff had been told by the bereaved of unresolved and oft-times patently inadequate investigations when their loved ones had died in a variety of settings and we drew lessons from the overwhelming sense that “the system” did not serve the ‘everyday’ sense of justice indeed, contact with death investigation services was very often seen as having added to the burden of their grieving.  Michael Finucane summed up the feelings of many bereaved families of all political persuasions across Northern Ireland when he said,
“Once again the families seem to be at the bottom of the British government’s priorities”.

Through the Commission’s involvement with statutory bodies it was evident that this opinion was not necessarily resisted by those working ‘in the system’ in fact they too told the Commission of the difficulties and frustrations in administering processes which were often unclear in terms of responsibility and  under resourced.

As the UK Government found itself answering awkward questions from the Committee of Ministers following the Jordan decision in 2001, it promised that it had a ‘package of measures’ to deal with the problem.  The Government stated that when taken together its investigation organs could satisfy article 2 requirements but the Committee of Ministers, who are charged with overseeing the state response to Court rulings, were not to be parried by vague promises and the questions continue.

This was however no longer a ‘campaign’ being waged solely on a European front.  At home,  Dame Janet Smith in the Shipman Inquiry and Tom Luce and his team in the Fundamental Review of Death Certification and Investigation in England, Wales and Northern Ireland were analysing how processes could work better to secure the right to life and they outline their conclusions in their own articles. Thirdly, the domestic courts were considering cases in the wake of Jordan considering deaths in a number of settings as outlined in our own coroner John Leckey’s article. Finally, a number of long awaited inquiries were coming into being in relation to cases highlighted at Weston Park and considered by Judge Cory - Hamill, Nelson Wright and Finucane and Agnieszka Martynowicz in her article looks briefly at these.  Attempting to draw together the first three elements in particular the government produced Home Office Proposals in late 2004.  There were some heartening suggestions around the nature of the investigation of the coroner, detailed medical assessment and talk of disclosure to the bereaved but such potential was seemingly deprioritised by the passing of the task to the Department of Constitutional Affairs with a nil budget.  In Northern Ireland the Court Service produced Proposals for the Administrative Redesign of the Coroners Service but despite the hopes expressed herein by Tom Luce, in reality it tinkered at the edges of the major issues and it defensively brought coroners into the Court Service with changes to how well the system could be ‘monitored’ but little by way of improvement for users or indeed coroners themselves.
And so we wait, as we have waited before.  The Department of Constitutional affairs has remained silent, the coroners districts have been amalgamated, only three coroners remain David Hunter, Deborah Malcolm and John Leckey, but so too does the massive backlog which did stands at over 1,800 cases in 2004.  With most of the coroners now retired and confusion over the impact of the ‘line in the sand’ drawn in the recent House of Lords decision in the McKerr ruling that the article 2 standards of investigation only applied to those who had died after the coming into force of the Human Rights Act in October 2000 (the Commission would advise that this is to be challenged in the Hurst case in the new year), little has changed, certainly less has demonstrably improved.  Change was definitely in the air as John Leckey suggests but we are concerned that air so heavy with expectancy is beginning to turn stagnant.

It would be unfair however to suggest that nothing significant has happened in Northern Ireland.  There has, for example been significant changes in the attitude to dealing with the 1897 unsolved killings in Northern Ireland.
  Further to a number of meetings with the Chief Constable and members of the Crime Department the Commission knew that the PSNI had been making efforts to deal with ‘cold cases’ for a number of years and various suggestions were put to them regarding their systems and as their efforts came to a head in 2004 with the creation of a team and system which Alan Brecknell (and Paul O’Connor) of the Pat Finucane Centre, report on developments in this field in their article.  The Commission is at pains to point out that despite the UK Government’s recent attempts to sell this new department as a major plank in a construction to ‘deal with the past’, the Chief Constable has referred to a search for evidential potential and called upon politicians to face up to the broader issues of truth and reconciliation.  In this context we are, as this edition goes to press, considering the impact of the Northern Ireland Offences bill.
The observance of human rights standards in death investigation is not however confined to lethal force cases.  We are aware that the particular circumstances of Northern Ireland led many to keep their thoughts on and dissatisfaction with systems and practices to themselves over the years and families are often only now speaking publicly over their frustration and disappointment with investigations into the deaths of their loved ones who had been in the care of the state both in places of detention as Dr. Linda Moore has outlined in her publication with Professor Phil Scratton The Hurt Inside and within the health services.  
I have had the privilege of meeting with many people who have lost loved ones – beloved children, partners and parents, people who felt the added burden of their belief that there were failure by the state in its duty of care to those who had been placed in hospital to be looked after and/or its obligation to investigate when life was lost.  In work which has moved the Commission into the field of economic and social rights we have people from all walks of life, all cultures, and opinions recognising that – this is everyone’s cause, this is everyone’s future.  
In prioritising this work, the Commission is learning from an increasing number of cases in which we are keeping a watching brief and the feedback which is continuing following our paper published last autumn on Investigating Deaths in Hospital.  Tony McGleenan’s recommendations have proved invaluable in facilitating our exploration of the issues with all stakeholders - including the bereaved, clinicians , nurses, clinical governance representatives, PSNI, Chief Medical Officer, Coroners, the Health and Safety Executive, the DHSS&PS, the new Regulation of Quality and Improvement Authority ( responsible for primary and secondary care services, nursing homes, residential homes and children’s homes), patients who have experienced adverse events and members of the legal profession.  We have particularly noted the experience of families in their dissatisfaction with the route of civil litigation and Will Powell examines how the adversarial setting may not be the route to answers for families. We are deeply in the debt of those who have taken the time to share their knowledge and experience with us – thank you.
The Commission has been encouraged in particular by recent developments in the health service, although we continue to stress that overarching quality standards will have limited impact if care practices are not examined at ground level and results of review communicated into practice which is continually monitored. In making such points the Commission continues to advocate the policy and procedures used in New South Wales, Australia where exacting standards, robust review mechanisms and open disclosure in the health services is married with a powerful investigative coronial service which reports to Parliament annually on the recommendations it made and the response given.  Adverse incidents have reduced in lead hospitals in Australia and patient satisfaction has improved.  The Commission will be taking up a longstanding invitation this year to study systems in operation within the coronial and health systems in Sydney and Melbourne meeting with patient’s representatives, lead clinicians, international commentators, human rights organisations and government representatives to examine what is happening within the inquest system generally and in hospitals and nursing homes specifically.  This work will assist our new Commissioners in their consideration of further objectives in 2006.
Science and security can allow our society to be stronger against the threat of death in many instances and the Commission is committed to the promotion of human rights in securing the prevention of victim hood.  Even when we get it wrong, the proper examination of what has occurred can undoubtedly aid us in prevention of further avoidable death.  
Many of the bereaved have talked with us of their sense of obligation to their loved ones, their belief that they must ask questions about death and secure answers that might prevent similar loss – this is the right to life in operation, the value we place upon life is demonstrated by our strength in questioning death.
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� Examination at the womb door.


� Murder Reviews BBC News 7 October 2003.


� This figure is disputed as it may run to well over 2000 if cases involving killings by security forces are incorporated as acknowledged by the Chief Constable to the Policing Board in late 2004.





