Compatibility of Key Person Protection Scheme with ECHR.
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1. Positive Duties of the State under Article 2 of the ECHR
Article 2 is one of the foremost rights protected by the European Convention on Human Rights.  Within the internal hierarchy of the Convention it is a right with higher status than others.  This is confirmed in the treaty by the non-derogable status of Article 2.  Moreover, this special position has been affirmed by the Court and Commission in their Article 2 related judgements. 

The requirements of Article 2 place explicit duties on the state in relation to the protection of human life. The obligation on the state is to protect life.  Critical to the issues raised by the Key Persons Protection Scheme in Northern Ireland is how far does that obligation extend?  Second, what standards ought to apply to the state when extending life protection to citizens?  

Indisputably, the practical effect of the state's obligation is not to deprive an individual of his/her life arbitrarily.  The key limiting factor on intentional deprivation of life is due process.  Any intentional taking of life must be authorised by a legally sanctioned process in adherence to legitimate norms subject to the due process protections contained in Article 6 of the Convention.
  This is well-trodden ground confirmed by a large body of case law.
  However, the Court and Commission have also examined the positive duties of the state.
  The case law on this issue is outlined below.   Two preliminary points should be noted.  First, that the early decisions on positive duties are somewhat restrictive.  Second, that the Court has shifted its views on the scope of the state's positive obligations in recent years.

The critical question as regards the Key Person Protection Scheme is how wide the scope of governmental obligation should be interpreted under Article 2?  It would seem to extend to a duty to abstain from acts which would needlessly endanger life.
  But how far does the state have to go to protect life?  Convention jurisprudence states definitely that the state is generally not required to take extra-ordinary measures to protect the individual.  

In the case of X v Ireland 1993 the applicant complained of the failure of the state to continue to provide a personal bodyguard to him, following threats from an assassin.  The Commission was of the view that Article 2 did not impose a positive obligation on states to give the kind of personal protection sought by the applicant.
  In this case the Commission located the assessment of the right to life between two strategically defined positions.  First, the general protection given by state laws designed to protect life.  Second, the particular and unique needs of the individual applicant in relation to protecting his/her defined right to life. The Commission found that the applicant had not suggested that there were ‘no laws in Ireland protecting the right to life’, and interpretation fell under the second heading.
  The state was found to have satisfied its first obligation of providing general protection for the right to life.  What the applicant had sought came under the second heading, unique and personalised protection by the state.  The Commission was clear that states could not be required to give such protection.  It stated, ‘…Article 2 cannot be interpreted as imposing a duty on the State to give protection of this nature, at least not for an indefinite period of time, which is what in effect the applicant requests’.
  

A number of further observations can be made here.  Where legal provision has been made by the state to facilitate protection for individuals designated under threat, that legal provision must satisfy the requirements of Article 6.  Given that the implementation of the Key Persons Protection Scheme in Northern Ireland involves a discretionary decision by a non-judicial officer, there may be a prima facie violation of Article 2's procedural requirement that everyone is equally entitled to protection of their lives 'by law'.  This violation would most obviously arise from the discretion plus the criteria articulated to give or deny protection (the occupation criteria).  Additionally, while the X v Ireland decision envisages that generally the state is not required to provide extra-ordinary measures, it leaves open the possibility that there might be circumstances in which extra-ordinary provision could be made.  When the state makes that choice it enters into an arena of strict scrutiny, in which it must allow for consistent and non-discrimination based provision of special protection for the right to life.  In conclusion, when the state provides special protection it does not lessen the burden of scrutiny upon itself, but may instead heighten it.

The decision on Application 9348/81 follows in the same vein.  The applicant alleged that the failure of the United Kingdom to prevent the killing of her family members was in violation of Articles 1,2, 8, 9, 10, 11 and 13 of the Convention.  The complaint concerned the death of the applicant’s husband, killed while attending a cattle auction in the Republic of Ireland in June 1980 and her brother murdered in a village bar in Co. Tyrone while having a drink in April 1981.  The complaint was rejected.
   The Commission emphasised that while Article 2 created positive obligations for the state, it did not create a ‘positive obligation to exclude any possible violence’.
 The decision also stressed that it was not the Commission’s task to consider the appropriateness and the efficiency of the measures taken by the United Kingdom government in respect of terrorism in Northern Ireland.
   There was a finding that the Commission would not expect the United Kingdom to go beyond the measures actually taken in respect of the death of the applicant’s brother.
 Some observations are necessary here.  There is a distinction to be drawn (critical to the provision of Key Persons Protection) between 'any possible violence' and identified, validated and objectively defined acts of violence.  Where the state's own agents identify such objective threats, the onus is higher in relation to prevention and protection for individuals at risk.  To reject this higher standard would be to subvert the essential requirement of Article 2, the protection of the right to life where the state is in a position to do so.

Overall a number of brief conclusions can be reached from these decisions.  First, that the state’s primary obligation to protect life is a generic one.  The European Commission is unwilling to articulate a lex specialias which would demand tailored and individualised life protection for citizens.  However, the Commission has not excluded the possibility that generalised protection could also include elements of special protection.   Arguably, when the state is aware of objective and measurable threats to an individual such protection would constitute a component of general rather than specialised protection.  Second, that the general obligation rests significantly on the existence and enforcement of positive law and the completion of general and ordinary enforcement duties by agents of the state.  This is the case even where the state (and its citizenry) is facing unusual threat.  It follows that where the positive law makes provision for specialised protection the same level of strict scrutiny will apply to such laws as apply to legal standards governing generic provision.  There is no basis for concluding that a two-tier scrutiny exists within the Court and Commission's view of Article 2.   Third, that the European human rights system is loath to place undue burdens on the state, whether these are financial or administrative in nature.  However, when the state chooses to place additional burdens on itself by providing for specialised protections (as per the Key Persons Protection Scheme) these will be subject to the general strict standards of scrutiny that apply to Article 2.  The state must also ensure that such protection is provided without discrimination.

Notably, the Commission has on several occasions voiced the opinion that a state’s obligation under Article 2 should not be viewed as wholly negative, but that it also includes positive aspects.
  Self-evidently, the state is not held to account for the failure to protect life in all possible situations of danger.  Such an interpretation would be both impractical and unreasonable. The Convention was drafted with the actions of state agents in mind.  It is their actions, not potential acts by non-state actors, which generally affect the right which the Article protects.  However, where the state identifies and objectively measures threats to life from non-state actors, and puts in place measures to protect persons, these measures are subject to the weighty scrutiny of Article 2.  There is also a cogent argument that where the state can quantify and combat such threats, there is an implicit requirement under Article 2 that it do so as part of its routine and general right to life protection requirements.

The litmus test for state protection is firmly rooted in the enforcement of ordinary steps designed to safeguard life.  Opsahl describes it as follows:

The protection required must operate on several levels, having preventative as well as repressive functions: through prohibition of acts causing loss of life and through regulation and limitation of certain risks, as well as through provision for enforcement procedures and sanctions, in particular through criminal or civil responsibility”.

There is a separate factual assessment as to how far the measurement, identification and prevention of risk to life as provided for under the Key Persons Protection Scheme constitutes a 'special’ or 'routine' responsibility to protect the right to life in Northern Ireland.  Such an analysis is beyond the scope of this brief, but some factors are noteworthy.  

· The nature of the conflict in Northern Ireland and the targeting of identifiable persons throughout the history of the conflict.

· The extent of militerisation and military policing within the jurisdiction, with commensurate resources to facilitate a weighty policing, intelligence and armed capacity by the agents of the state.

· The extent to which within the two perimeters outlined above, the Key Persons Protection Scheme has operated since its inception to effectively protect those persons identified and included within the scheme.  If it has operated effectively there is a compelling argument that in the unique circumstances of Northern Ireland , it is not a law enforcement luxury but a necessity.  


2. 
Status of Article 2 in the Convention Scheme.

In examining the Key Persons Protection Scheme it is important to emphasise the status of Article 2 and the consequent demands which it places upon the state.  Following from the McCann v United Kingdom decision the right to life has emerged as a strict scrutiny right, subject to enhanced review.
  In McCann, the overall approach of the majority evinced a much stricter scrutiny of the state party’s assertions than is normally manifested in relation to other Convention violations. There was no mention of the margin of appreciation doctrine, marking the right to life arena as one of the few bastions that the doctrine has left untouched in the European system.  Given the sensitive subject matter of the application, and the national security tone of the respondent government’s defence, other courts might well have given greater leeway to the state.  The Court was effectively saying to the state, that in the calculation of acts which are likely to cause loss of life, the state faces strict scrutiny of its actions and justification no matter whom the victim.  This has been trenchantly confirmed in the 4 joined decisions of Kelly, Jordan, McKerr & Shanaghan v. United Kingdom.

The joined cases confirm that the right to life is one of the most fundamental provisions of the European Convention on Human Rights.
  Furthermore, the right to life is one of the basic values of a democratic society.  These principles affirm a practical corollary, that when deprivation of life occurs the state's actions will be subject to strict construction.  The Court also established the following principle:


Where the events in issue lie wholly, or in large part, within the exclusive knowledge of the authorities, as in for example in the case of persons within their control in custody, strong presumptions of fact will arise in respect of injuries and death which occur.  Indeed, the burden of proof may be regarded as resting on the authorities to provide a satisfactory and convincing explanation.

It is necessary to apply these principles to the provision of state protection in Northern Ireland in order to establish the standards to which the United Kingdom will be held in respect of its protection for right to life.  As the Court has moved towards articulating a pre-eminent status for the right to life within the Convention scheme, this has a consequent effect on all aspects of state behaviour which touch on the right to life.  While the jurisprudence has been established in law enforcement cases involving state use of force it cannot be divorced from other context where the state has law enforcement responsibilities.  What does this mean?  First, that the provision of state protection, or the lack thereof where the state can identify a tangible threat to a life of citizen, will be subjected to the strictest scrutiny.  Second, when the state is in a position to control or limit an identifiable threat to a citizen, its failure to do so with require ' a satisfactory and convincing explanation'.  Third, that the existence of sufficient knowledge and resource to prevent a death will create a positive obligation on the state to do so without discrimination.

The recent cases highlight another trend of right to life jurisprudence under the Convention.  Simply put protection is not solely limited to the moment of fatality.  It includes the following;

· Prior to death - the planning of an operation.

· Supplying sufficient law enforcement capacity to deflect the loss of life where the state has concrete and tangible knowledge of the nature and source of threat to the life of a citizen.

· Following a fatality - where the state must thoroughly and independently investigate whether their own agents acted with due consideration to the right to life of the deceased.  

These cases mark a new departure for the European Court in respect of its interpretation of the right to life.  The ambit of the right has been progressively widened, taking into account the adequacy of the state's actions both prior to and following the death of a citizen.  The simple conclusion as regards the Key Person Protection Scheme is that it is subject to the full scrutiny of Article 2, with all the procedural and substantive elements that contains.  It is not evident that it can emerge unscathed from such review. 

3. Osman & Osman v United Kingdom

Understanding the positive obligations of the state under Article 2 requires a close look at the decision in Osman & Osman v United Kingdom.
  This case involved a tragic set of circumstances in which the obsessive former teacher of a 15 year old boy, ultimately wounded his pupil and killed the boy's father.  The applicants had demonstrated that in the months before the fatal attack the police had been given information that should have made clear the extent of the danger of assault.  Despite such information being made available to the police the suspect's home had not been searched, nor had any special measures been put in place to protect the Osman family.   

In its analysis of Article 2 the Court concluded that the state's positive obligations to protect human life against attacks by private persons went beyond;


 'putting in place effective criminal-law provisions to deter the commission of offences against the person backed up by law-enforcement machinery for the prevention, suppression and sanctioning of breaches of such provision'.
 

The Court agreed that there exists;


'…in certain well-defined circumstance a positive obligation on the authorities to take preventative operational measures to protect and individual whose life is at risk from the criminal acts of another individual… '


'… In the opinion of the Court where there is an allegation that the authorities have violated their positive obligation to protect the right to life in the context of the above mentioned duty to prevent and suppress offences against the person, it must be established to its satisfaction that the authorities knew or ought to have known at the time of the existence of a real and immediate risk to the life of the identified individual or individuals from the criminal acts of a third party and that they failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk ….. For the Court, and having regard to the nature of the right protected by Article 2, a right fundamental in the scheme of the Convention, it is sufficient for an applicant to show that the authorities did not do all that could be reasonably expected of them to avoid a real and immediate risk to life of which they have or ought to have knowledge.  This is a question which can only be answered in the light of all the circumstances of any particular case.

This case is evidently critical to the discussion of the Key Person Protection Scheme.  First, it articulates a clear context in which positive duties are expected of the state.  Second, by setting out a standard of 'real and immediate' risk there is a threshold by which to judge if the state is required to provide protection.  Apparent from the paperwork which attached to this brief is the state's own evidence that the persons being denied Key Person Protection are 'under serious terrorist threat'.  The level of threat is confirmed not by the individual's own perceptions but by the Chief Constable of the Police Force.  The denial of protection is premised on the individual's occupation, not on the level of risk.  Based on the jurisprudence of Osman this constitutes a prima facie violation of the Convention.  Moreover, applying the 'reasonableness' test articulated in Osman the criteria for denial would seem to fall outside the perimeters allowed by the Court.  In these circumstances the state authorities are not doing all that could be reasonably expected of them to avoid a real and immediate risk to life when they have concrete knowledge of a genuine risk to a person's life.  The exclusion of protection on the basis of occupation would prima facia seem to fall outside the definition of 'reasonableness' contained in Osman.
4. Discrimination - The Link Between Article 2 and Article 14
Article 14 of the European Convention protects persons from discrimination in the exercise of rights contained in the Convention.
  It lays down the right to enjoy such rights and freedoms, and the securing of such rights without discrimination 'on any ground'.  The Article then goes on to specify a number of specific grounds including 'sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status'.  In Northern Ireland the United Kingdom makes available the benefits of the Key Person Protection Scheme on two stated grounds.

1. A threat risk assessment from the Chief Constable which shows that the applicant is under a serious or significant threat.

2. The applicant must be the holder of a relevant job/occupation/specified role.

There is substantial evidence from the jurisprudence of the Court that the second criteria is in violation of Article 14 of the Convention.

The language of Article 2 itself is an important starting point in making this submission.  Article 2(1) outlines that 'Everyone's right to life shall be protected by law'.  'Everyone' is not a vague nor ambiguous concept.  As McCann v United Kingdom and other subsequent decisions have made clear - distinctions cannot be legitimately drawn in the class of person entitled to protection under Article 2.
  Those entitled to the protection of Article 2 include those transgressing the law as well as those adhering to it.  Therefore a distinction in protection based on occupation is a suspect classification under Article 2, and one which in unlikely to survive strict judicial scrutiny.

The language of Article 14 also lends further credence to this argument.  The article prohibits discrimination on 'any ground'.  If the state is failing to provide protection under the Key Person Protection Scheme based on occupational criteria then this constitutes a 'ground' which is not defensible under Article 14.  An occupational criteria could be construed as a basis of decision-making which fails to acknowledge the inherent dignity of each person, but rather makes implicit assumptions about the 'value' of a person to society based on what work they undertake.  Such a position is reinforced by the status of the right whose protection is being denied.  The value of a person's life has never been interpreted by the Court to be based on a person's social status, the occupation they profess or their ascribed external contribution to the society.  The opposite is true.  The Court has consistently looked beyond such descriptive assessment and focused on the inherent dignity and equality of each person regardless of social occupation or status.

Furthermore, the language of Article 14 states that the enumerated bases of Article 14 discrimination are not exclusive, by its final phrase 'other status'.
  Limiting access to protection for the right to life on occupational requirements would evidently constitute another 'status' under the Convention.  I would submit that such a basis would find it difficult to stand up to Convention scrutiny.

The Court's principle decision outlining what constitutes discrimination is found in the Belgian Linguistic Cases.
  The Court said:


It is important … to look for the criteria which enables a determination to be made as to whether or not a given difference in treatment, concerning of course the exercise of one of the rights and freedoms set forth, contravenes Article 14.  On this question the Court, following the principles which may be extracted from the legal practice of a large number of democratic states, holds that the principle of equality of treatment is violated if the principle has no reasonable and objective justification.  The existence of such a justification must be assessed in relation to the aim and effects of the measures under consideration, regard being had to the principles which normally prevail in democratic societies.  A difference of treatment in the exercise of a right laid down in the Convention must not only pursue a legitimate aim: Article 14 is likewise violated when it is clearly established that there is no reasonable relationship of proportionality between the means employed and the end sought to be realised.

While this is an old case, the principles laid out above hold good today.  In reflecting on their application to the Key Persons Protection Scheme, I would make the following observations.  First, in assessing whether Article 14 is contravened, one must also contemporaneously examine the substantive right at issue.  Given that the Key Person Protection Scheme activates Article 2, the 'equality of treatment' principle has a heightened value in the Convention's own internal hierarchy.  This means there is a heavier burden for the state to shoulder in demonstrating that inequality is justified.  Second, the question of 'reasonable and objective justification'.  While the first criteria (risk assessment) can be conceded as a valid basis for the giving or denying protection, the second criteria (occupation requirement) is inherently more problematic, in that it involves a value judgement upon which forms of social participation (and those who perform them) are more valued in society than others.   It seems inherently invalid to propose that such a basis can be fully objective. The third matter is proportionality.  The end being sought here is the protection of human life.  The first prong of the test can clearly established which persons are objectively under threat.  The exclusion of certain persons who satisfy the first test but not the occupational criteria would seem to prima facia contravene the proportionality requirement articulated by the Court.  

Conclusion.

In the light of the substantive examination of both Article 2 & 14, I would conclude that there are strong grounds to argue that the operation of the Key Persons Protection Scheme operates in violation of the European Convention on Human Rights.  Specifically, the occupational criteria for the Scheme seems to contravene the stated jurisprudence of the Court in recent right to life cases, and moreover is in violation of Article 14.
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