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1
Executive Summary

1.1
Introduction

This research report has been produced for the Northern Ireland Human Rights Commission.  Consideration has been given to the extent to which law, policy and practice in Northern Ireland promotes and protects the rights of older people in Northern Ireland in seven key areas: social care, health care, transport, income levels, housing, education and employment.  In consultation with the main organisations working in the field, (see Appendix 2) the major difficulties facing older people in these areas have been identified and evaluated in relation to human rights and equality standards.  A programme for action by the Government has been drawn up and can be found on page 50 of the report.  The report concludes with a programme of action for the Northern Ireland Human Rights Commission with reference to the Commission’s statutory duties to advise on laws, policy and practice; investigate and assist in cases; conduct educational activities; and, conduct research. It also includes recommendations to the Commission on the scope for protecting rights in a Bill of Rights for Northern Ireland.

1.2
Main Findings

While there are several international instruments protecting and promoting the rights of older people, laws, policies and practices in Northern Ireland still discriminate directly and indirectly against older people in the enjoyment of their human rights in the seven areas covered by the review: social care, health care, transport, income levels, housing, education and employment. 
This difference of treatment by reason of age is contravening the Human Rights Act 1998 incorporating the European Convention on Human Rights in the Northern Irish legal system.  The review analyses how these laws, policies and practices contravene, in particular, the right to life, the prohibition of degrading treatments, the right to private and family life and the right not to be discriminated against in the exercise of those rights protected by the European Convention.

The extent of discrimination tends to be hidden because of an absence of research especially in relation to the health care system.
While public authorities are statutorily required to promote equality of opportunity for older people, in the performance of their duties, legislation, policies and practices of the public authorities in Northern Ireland continue to fall short of this standard.
Organisations representing older people seek an end to ageism and discrimination and the promotion of human rights of older people.

1.3
Recommendations

The following points are presented as recommendations to Government on law, policy and practice:

1.
Ratification of the Revised European Social Charter and the Additional Protocol to the original Charter.

2.
Ratification of Protocol 12 to the European Convention on Human Rights, which provides for a general prohibition of discrimination in the enjoyment of any right set forth by law.

3.
Inclusion of the right to an effective remedy within the Human Rights Act 1998.

4.
Legislation on adults lacking legal capacity to address the current gaps in the law, having regard to the Adults with Incapacity (Scotland) Act as a possible model.

5.
Implementation of the proposals of the Royal Commission on Long Term Care.

6.
Clarification of the criteria for continuing care funding.

7.
Legislation or guidance to allow seamless transfer for those in residential care between Great Britain and Northern Ireland.

8.
Consideration of the health and social services complaints procedure in relation to the standards set by Article 6 of the European Convention and Article 14 of the European Social Charter.

9.
Increased funding to tackle waiting lists and remedy reductions in services, particularly on transfer to the ‘elderly team’.

10.
Consideration of whether the age restriction on the Independent Living Fund should be removed.

11.
Clarification of the current level of ‘unmet need’ in community care across Northern Ireland.

12.
Amendment of the policy barring student loans for those aged over 54.

13.
Amendment of the law exempting education from provisions of the Disability Discrimination Act 1995.

14.
Drafting of the proposed Single Equality Bill to cover age, and to include discrimination in employment, education and health and social services.

15.
Consideration of a flexible retirement age and the need for reform of the tax system to facilitate this innovation.

16.
Consideration of how to increase the take-up of income support through reflection on the message that Government sends out about benefit entitlement generally.

17.
Removal of the overlapping benefit rule for Carers Allowance and Retirement Pension.

18.
Introduction of a mobility benefit for older people.

19.
Encouragement towards the speedy introduction of accessibility regulations for future transport.

20.
Monitoring of the implementation of free transport across Northern Ireland and consider how other barriers to travel can be tackled.

21.
Amendment to the Northern Ireland Housing Executive ‘Right to Buy’ Scheme to remove the age restriction.

22.
Consideration of whether or not to introduce a minimum standard of heating in private rented accommodation when the review of legislation is undertaken.

23.
Consideration of remedies to be available to tenants within the private rented sector where there is disrepair and whether these are effective in terms of cost and time.

1.4
Introduction and Background

1.4.1
Structure of the Report

The report begins with a short Executive Summary, which presents the main findings and recommendations.
Each chapter addresses particular aspects of life of older people. Those are the seven key areas defined in the terms of reference: social care, health care, transport, income levels, housing, education and employment. Those are assessed in the light of international human rights law, European Union equality law, domestic law, section 75 of the Northern Ireland Act 1998, best practice internationally and any recent developments.

1.4.2
Scope of research

For the purposes of this report, unless otherwise stated, older people have been taken to be those aged 65 or over.  In 1998, it was estimated that 219,500 people or 13% of the population were within this age range.
  It should also be noted that the diversity of older people in Northern Ireland is recognised as regards gender, religion, race, marital status, disability and it is accepted that the rights of certain older people may more appropriately be addressed through some other aspect of their identity.  Nevertheless, this report attempts to focus solely on the situations where age is a factor, directly or indirectly, in poor or different treatment.  In some areas, consideration has been given to disability as a factor as this can apply to a significant proportion of the older population.

2
Social Care

The area of social care can be extremely important for the older population.  Over half of the personal social services expenditure per annum in Northern Ireland is spent on older people (over 65 age group).
  Social care in Northern Ireland is the responsibility of the Department of Health, Social Services and Public Safety.  Social care and health care are often interdependent.  Health is considered in Chapter 3 of this report.  Northern Ireland has an integrated system of Health and Social Services, unlike in Great Britain.  The areas of housing and social security benefits are also relevant to social care but the responsibility for these areas lies with the Department for Social Development.

2.1
Legislation and Policy

· Health and Personal Social Services (NI) Order 1972, as amended.

· Chronically Sick and Disabled Persons (NI) Act 1978.

· Disabled Persons (NI) Act 1989.

· Health and Personal Social Services (Assessment of Resources) Regulations (NI) 1993, as amended.

· People First – Community Care in Northern Ireland in the 1990s, HMSO 1990.

2.2
Issues for Older People

· Reduction in domiciliary community care services.

· Waiting lists for services.

· Residential care cost and standards.

· Incapacity issues.

2.3
Community Care – Domiciliary Services

Community care packages are provided to allow many older people to remain at home, in line with the People First commitment to enable vulnerable people to remain as long as possible in their own homes or in some form of supported accommodation.  An assessment of need is carried out and services to meet that need are identified.  The type of social care services which could be provided at home are traditional home help services such as assistance with cleaning and laundry and personal care services such as assistance with bathing and taking medication.
  Respite care,
 day centres, transport, community nursing, therapy input and aids and adaptations to the home are also all essential community care services.

2.3.1
Government Review

A Government review of community care was published in April 2000.
  It identifies shortfalls in every aspect of community care provision.  It states that vulnerable people are not being sufficiently supported in their own homes and that there has been a reduction in home-based care packages for the elderly since 1995.  The reduction has been evident in the significant withdrawal of assistance with housework such as cleaning and laundry.
  There is also a lack of respite care, and sitting services, particularly at night.  Some Trusts are operating a capping policy, which provides that there is a maximum which will be spent on an individual in relation to their home care package.  If the needs cannot be met within the budget then the person has to consider doing without, relying on their family and carers or entering residential care.  There also appears to be a lack of consistency in the recording of unmet need and therefore a lack of knowledge on the part of the Government as to the real level of need for community care.  A report by Age Concern Northern Ireland found that many older people feel that community care, while welcome, has been undermined in practice by a lack of funding.

2.3.2
Reductions in Care Packages

For those who have been receiving a care package prior to reaching age 65, there can be a reduction in the care available once they become the responsibility of the ‘elderly care team’ whose budget covers a larger number of people.  Those who had been in receipt of funds from the Independent Living Fund
 to buy in extra support at home also lose this money on reaching 65 years of age and it is not open to those who meet the requirements of the Independent Living Fund in every other way to obtain assistance simply because of the age limit of 65.

2.3.3
Waiting Lists

Waiting lists for community care services have also been identified as a problem.  These range from waiting lists of over a year in some Trust areas for occupational therapy assessments which are required for most adaptations to the home for older people, such as accessible downstairs toilets and showers, to waiting lists of a few months for a satisfactory community care package which will allow discharge from hospital.

2.3.4
Residential Care

For those older people who are in residential care the issues of concern are the standards of care available,
 the restrictions on choice due to cost or lack of available places, and the closure of homes.

2.3.5 Choice of Home

Research has shown that the removal of institutionalised older people to a new home may have a significant adverse effect on their mental health and life expectancy.

There are also difficulties for those who want to go to Great Britain (or come back to Northern Ireland) to be in residential care nearer relatives as the system of choice does not extend outside the respective jurisdictions.  If a person arrives in their area then the relevant Trust or local authority will have an obligation to meet that person’s needs; however there are no obligations towards them until they enter the jurisdiction and so there is a difficulty with being accepted on to a waiting list.  There is also concern caused by the lack of a system providing for a seamless transfer secure in the knowledge that care is available on arrival.

This is a result of the separate legislative provisions that set out the duty to provide accommodation for those who need it.  The legislation imposes a duty only to those living within the jurisdiction covered by the legislation.
  There was consideration given in the early 1990s to introducing legislation to allow people to be funded in Northern Ireland and vice versa but this has not yet happened. The Department of Health, Social Services and Public Safety is aware of the issue and is considering the possibility of legislation. 

2.3.6 Charging for Care

For a number of older people there is concern around the charging system which means that those with more than £16,000 capital,
 which may include the value of their former home, do not receive assistance from Trusts in meeting the care fees.
  Many of those affected by this rule need to sell the house in order to pay the fees.  Many find this upsetting.

Another consequence of the charging system is that people who are being given financial assistance from social services are required to pay over the majority of their weekly income towards the fees, leaving them with a personal allowance of £15.45 per week to cover toiletries, clothing and other personal expenditure such as birthday presents, magazines or cigarettes.
  This can leave many people in a very difficult position.  If they were to live at home many of them would be entitled to their pension, together with an income support top-up, and attendance allowance as well as a larger winter fuel payment.  They would not have to pay for domiciliary care on the current means test.  They would then be able to retain a level of financial choice and independence not available to them in residential care.

2.3.7
Older People and Legal Capacity

Finally, in relation to social care there are often a number of important choices which have to be made by older people such as the choice of whether they wish to enter residential care and, if so, which home.  Older people who have lost capacity do not have the ability to access the social services or health files held on them and there is no right for anyone else to access that information for them unless the Office of Care and Protection has appointed someone to act on the person’s behalf. Even in those circumstances, there may need to be a court order before a right to access information can be insisted upon.

There is at present no legislative regime that allows for everyday decisions, which do not relate to finances, to be made on behalf of an older person who has lost capacity to take these decisions.  Neither then is there any protection for the older person against relatives/Trusts making decisions about their future which they would not have wanted had they been able to express their view.

A grant of an enduring power of attorney can be made by the older person to allow someone to act on their behalf should they lose capacity in relation to financial affairs, or a controller can be appointed by the High Court through the Office of Care and Protection to deal with such matters.  A guardian can be appointed in certain circumstances but the powers given to the guardian are limited and it is arguable that they would not extend to removing someone to residential care.
  There is provision within the Health and Social Services (NI) Order 1972 for removal to care where the person is aged and living in insanitary conditions but this is rarely used and may not stand up to a Human Rights Act challenge.

The Office of Law Reform has consulted on a green paper, ‘Who Decides?’ but there are no plans for legislation in this area at present.  The Standing Advisory Commission on Human Rights issued a response to this consultation acknowledging the need for reform in this area but highlighting the necessity of having regard to the protection of the human rights of the person without capacity.
  The Scottish Parliament passed legislation in 2000 to deal with the issue of decision-making and adults with incapacity.

2.4
Recent developments

The Department has carried out a comprehensive review of community care, which is due to finish in September 2001.  The Programme for Government sets out a commitment to provide an extra 230 community care packages.  There is also a commitment to developing a carers' strategy by 2001, which may assist both the carers and cared for within the older population.

The Department, the Boards and the Trusts have prepared Equality Schemes.  The equality impact assessments of community care policies to be carried out by the Department in relation to assessment, care management and carers’ assessments have not been scheduled until 2004 and 2005.  This is despite the acknowledged difficulties and the disparities across geographical location which inevitably impact on groups of different social need and age, given the different profile of the Trust areas.

2.4 Human Rights Act 1998

The problems with community care outlined above may give rise to breaches of the Human Rights Act 1998.  The rights which may be engaged are set out in the European Convention on Human Rights in Article 2 on the right to life, Article 3 prohibiting torture, inhuman and degrading treatment, Article 8 on the right to private and family life and Article 14 which prohibits discrimination.

For the purposes of this paper, these articles are being read as the positive obligation
 on public authorities to preserve life, to protect people from degrading treatment, to respect their private, family life and home and not to discriminate against them in the protection of these rights because of age.  Although age is not specifically included in the grounds on which discrimination can occur it could be argued that it falls within ‘birth’ or ‘other status’ and has been held to be a ground by the Strasbourg institutions.

2.5.1
Potential Breaches of the Act – Reduction in Domiciliary Care

A reduction in domiciliary care services on the basis of inadequate resources meaning that there is an unmet need may amount to an interference with an older person’s private or family life, either as a user or a carer.  The question then would be whether this is justifiable in terms of Article 8 (2) as discussed below.

2.5.1.1
Lawfulness

The action interfering with Article 8 would need to be lawful, to the extent that the trust is entitled to act in this way.  The relationship between statutory duties and resources is a complex and developing area of law.  If the services are provided under Section 2 of the Chronically Sick and Disabled Persons (NI) Act and resources have not been the only factor considered in reducing the care package, and the person has not been left at severe physical risk then the reduction is probably lawful.
  

2.5.1.2
Legitimate Aim

The question then would have to be whether the decision to reduce the service pursues a legitimate aim, in this situation the possibilities might be the protection of health (resources being allocated to health needs), the protection of the rights of others (ensuring those most in need are protected), or the economic well-being of the country.  Whether or not these aims would be accepted as applying is not yet known.  There is very little Strasbourg jurisprudence on which to draw in the area of social care.

2.5.1.3
Proportionality

If accepted as legitimate then the test of proportionality is applied – does the decision to reduce the service effectively achieve the stated aim?  Can that objective be reached by any other means that would have less impact on human rights and is there a proper balance between the individual rights of those affected by the decision and the legitimate aim.

2.5.1.4
Discrimination

Where the reduction has simply arisen as a result of the older person’s transfer to the elderly care team’s budget and Article 8 is engaged then there is the further argument that there has been a breach of Article 14 as this interference has occurred on the grounds of age.  In considering whether there has been a breach of Article 14, it is necessary to look at whether there is differential treatment which was supported by an objective and reasonable justification and which was proportionate to a legitimate aim.

2.5.2
Potential Breaches of the Act – Failure to Respect Home or Private Life

Where a person is unable to remain at home because their needs exceed the available budget even though they could remain in the community if those needs were met then there may be a breach of that person’s right to respect for private life or home.  If the move to a home would have an adverse effect on family life, particularly the splitting up of a couple, then there would be a strong argument that there had been an interference with family life and the trust would need to consider if it could justify that interference as outlined above.

2.5.3 Potential Breaches of the Act – Waiting Lists

Waiting lists for services of placements in homes may amount to an unjustifiable interference with private of family life.  If the person is finding hospital particularly upsetting then there may be an interference with their physical and psychological integrity, which has been taken to be included in the concept of private life.

Those waiting at home for a placement similarly may not be receiving appropriate care if their carer is unable to continue.  This might be the case where the older person has dementia and has waited at home as long as possible but now needs full time care in a secure environment.  The waiting period may place great strain on family life.  Waiting lists on the basis of a lack of funding, as opposed to staff shortages or a lack of physical places are arguably unlawful as there is a duty to carry out a statutory duty within a reasonable period of time and resources will not excuse delay once a decision has been made to provide a service.
  There has been no specific ruling in Northern Ireland on the lawfulness of waiting lists based solely on a lack of finance
 but the Trust would have to show that the decision to place a person on a waiting list was lawful in order to show a justifiable interference with that individual’s rights.

In certain circumstances there may be a loss of dignity through a delay in providing a service, e.g. the need to use a commode or wash in the kitchen, to the extent that the treatment could be degrading.  In such a case the relevant right is Article 3 which prohibits degrading treatment and which is absolute, permitting no interference.

2.5.4 Potential Breaches of the Act – Care Standards

If there are poor standards of care within a residential or nursing home then again there may be an interference with Articles 3 or 8, depending on the circumstances.  This could range from insufficient staff numbers to ensure that all residents are assisted to eat their meals while warm
 to abuse and neglect of older people.

The green paper, Who decides? Sets out proposals for legislative powers for social workers to intervene to protect vulnerable people who are at risk.  The SACHR report comments on these proposals, emphasising the need to safeguard the rights of the vulnerable person before, for example, the person is removed from the potentially abusive situation.
  There is also an obligation on the state to prevent inhuman or degrading treatment by ensuring that a system for protection is in place for adults with incapacity, which is not currently the case.

2.5.5 Potential Breaches of the Act – Choice of Home

If an individual’s choice of home is restricted by a limit on what the trust is willing to pay as fees, which is permitted by the current financial regime, there may still have to be a consideration as to whether any protected rights have been interfered with and if so, whether this can be justified.

The rights most likely to be engaged would be respect for family life, as a home at some distance from family may lead to less family contact, or the right to manifest religion in worship or observance, where the home of choice has made particular arrangements for this and the cheaper home has not and the trust is unable to provide transport/make alternative arrangements.  The Trust would have to consider how it could justify such an interference.  If the cost was not much more then it may be very difficult to show proportionality.

The problem brought about by the current legislation within the UK for older people who want to move nearer to family in Britain or to move to a home in Northern Ireland may mean that the UK is in breach of its positive obligation to respect family life.

The closure of homes, both private and Trust owned, may engage the right to life, or the right to respect for home.  It has been held in the past that for public owned homes there is a need for effective consultation.  In order to ensure that there is no breach of human rights private or independent homes will have to consider consultation as it is probable that these homes will be regarded as public authorities for the purposes of the Human Rights Act
 as they carry out functions of a public nature and are therefore open to challenge if they breach any of the protected rights.

If there is a risk to the life of a resident on removal then there may be a breach of Article 2 if the home is closed.  A breach of Article 8 has already been established in relation to a home closure in England, although the circumstances in that case were unusual in that the resident objecting to the proposed closure had been promised that the home would be a home for life.
  Even if the homes are not eventually prevented from closing, the need to respect human rights may mean that there is time for the older residents to come to terms with the decision and for suitable arrangements to be made to allow trial periods in other homes, etc.

2.5.6 Potential Breaches of the Act – Impact of Charging for Care

The assessment of resources regulations which take into account the former home of people entering care are unlikely to engage human right arguments.  The property is no longer the individual’s home and the taking of the value of the home is unlikely to amount to an interference with the peaceful enjoyment of possessions protected by Article 1 of protocol 1.

If a trust failed to exercise its discretion to disregard the value of the property which is occupied by a third party meaning that the home would have to be sold in order for the fees to be met, the third party’s right to respect for their home would be interfered with and would have to be justified.

The low levels of income available for the use of those older people resident in residential care or hospital may lead to an interference with their right to participate in society, or their family life, and may be discriminatory as it is likely to be those older people who are more disabled who are in care.  They currently have to pay for their nursing and personal care, if in residential care, and have their benefits reduced significantly when in hospital even though the care is free.  Those at home on a low income, or aged over 75, do not have to pay for personal or nursing care and can retain their full benefits.

2.5.7 Potential Breaches of the Act – Decision-Making for those without Capacity

The Human Rights Act implications for the lack of an adequate system for decision making and protection of adults with incapacity has been dealt with above and in the SACHR report to which reference has been made.

2.5.8
Potential Breaches of the Act – Lack of an Appeal System

The system for challenging a social care decision is through a complaints procedure that involves an internal process, an independent review and then an investigation by the Commissioner for Complaints (Ombudsman).
  The other alternative, if grounds are established, is to pursue an action for judicial review in the high court.  It is questionable whether the complaints system complies with Article 6 of the Convention, on the assumption that the issues involved are ‘civil rights and obligations’.  The internal procedure can be a lengthy process.  If a case gets as far as independent review or the Ombudsman, there is no power to compel a course of action or a remedy for the person complaining.

2.6
Council of Europe Standards

2.6.1
Protocol No. 12 to the European Convention

Protocol No. 12 to the European Convention on Human Rights provides for a freestanding anti-discrimination right, building on the current right contained in Article 14 of the Convention.  The UK has signed the protocol but has no plans to ratify it at present.  It is useful however to be aware of it as it shows the movement towards enshrining equality rights at the European level.

2.6.2
European Social Charter and the Revised Social Charter

To date, the UK has only ratified the Social Charter and has not ratified the additional protocols nor the Revised Social Charter.  Of the original Charter, the UK has accepted 60 of the 72 numbered paragraphs, which is a fairly low comparative level of acceptance.

2.6.2.1
Social Welfare Services

Nevertheless, Article 14, which protects the right to benefit from social welfare services has been accepted by the UK.  The UK therefore has agreed to ‘promote or provide services which, by using methods of social work, would contribute to the welfare and development of both individuals and groups in the community, and to their adjustment to the social environment’.
  States are under an obligation to seek to improve, over the years, the development of their social welfare services.  It may be that the reduction of domiciliary services, particularly where they are not being replaced by private provision, should be highlighted as a failure in this regard.

The then Committee of Independent Experts has also stated that Article 14 establishes a subjective right or ‘droit subjectif’, so that people must be able to enforce their legal right to social welfare services through the courts.
  Given that the refusal of a service can only be challenged by a complaints procedure, culminating in a complaint to the Commissioner for Complaints (Ombudsman), or by a judicial review action on limited grounds, it may be that the UK is falling short of the requirements of Article 14.

2.6.2.2
Additional Protocol – Social Protection of the Elderly

Article 4 of the Additional Protocol of 1988 has not been ratified by the UK but shows the emphasis on older people and social care at European level and the failure to ratify could be seen to emphasise a disparity between European and domestic concern for older people.

Article 4 concerns the rights of elderly persons to social protection whereby states adopt or encourage appropriate measures to enable elderly persons to remain full members of society for as long as possible, through adequate resources, information about services and facilities, independence through provision of housing suited to their needs or support in adapting their homes, and the necessary health care and services.  For those living in residential care, there is a commitment to guarantee them appropriate support, while respecting their privacy, and the guarantee of participation in decisions concerning living conditions in the institution.  The ratification of this provision could assist those attempting to obtain more resources for social care of older people.

2.6.2.3
Poverty and Social Exclusion

The right to protection against poverty and social exclusion was introduced by the Revised Charter.  The UK has not ratified this but this would be relevant to social care provision.  The lack of respite services and day centres can leave older carers and those cared for in isolation.

2.7
European Union Standards

2.7.1
EC Treaty – Article 13

Within the European Union there have also been developments in the area of age discrimination.  Article 13 of the EC Treaty (ex Article 6a)
 as amended by the Treaty of Amsterdam entered into force on 1 May 1999, empowers the Council of Ministers to take appropriate action to tackle discrimination based on age.  In terms of legislative action under Article 13 however there has been no proposal to address the area of age discrimination in social care, the framework directive concerning age covering only employment and occupation.

2.7.2 Towards a Europe for All Ages

The Commission of the European Communities issued a Communication in 1999, Towards a Europe for All Ages
 setting out the implications of the ageing of the population in Europe in employment, social protection, health and social services.  As regards social care, the Commission notes that, ‘Rehabilitation services, home help, home nursing, specially adapted housing and long term care institutions are among the provision which will need to be substantially expanded’.

The Communication also notes the importance of choice of service provider, quality of life and the retention of some independence even when very frail.

2.7.3
Charter of Fundamental Rights of the European Union

The EU Charter of Fundamental Rights is a very recent document that may set new standards at European level.  In Article 25, the EU ‘recognises and respects the rights of the elderly to lead a life of dignity and independence and to participate in social and cultural life’ and in Article 26, ‘recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community’.  Although these rights cannot be directly relied upon by older people in Northern Ireland, they will be taken into account in the jurisprudence of the European Court of Justice.

2.8
International Standards

At an international level, the UN’s International Plan of Action on Ageing sets out 62 recommendations.  A number of these concern the social care of older people.
  Of particular relevance is recommendation 13, which recommends that ‘efforts should be intensified to develop home care to provide high quality health and social services in the quantity necessary so that older persons are enabled to remain in their own communities and to live as independently as possible for as long as possible’.  This is essentially the aim of the People First community care reforms introduced in the 1990s but which have suffered through inadequate funding.

2.9
Other Jurisdictions – Great Britain

The structure of health and social services is different in Great Britain in that health and social care are the responsibility of different authorities.  There is a move in England towards closer co-ordination which brings the position more in line with that of Northern Ireland.  An aspect of the differing systems remains in that there are a number of people in long-term care in Britain who are funded by the health budget for their care, having been assessed against health criteria.  This rarely, if ever, happens in Northern Ireland and therefore people who would be receiving care at no cost to them in Britain are subject to charging in Northern Ireland.  This is really only of consequence to those who have an occupational pension, or who have sufficient capital to render them liable to contribute towards or pay all of their care fees.

The UK Government has also issued its National Health Service Plan
 for England which includes its response to the Royal Commission on Long Term Care.  The Government has rejected the recommendation that personal care should be free in residential care but has agreed to implement free nursing care.  People will still be asked to pay for personal care and accommodation costs.  The Royal Commission had proposed that personal and nursing care be free.  There has been criticism that this will lead to problems around the definition of nursing as opposed to personal care.
  The First Minister in Scotland has resolved to implement free personal and nursing care in Scotland.  As yet there has been no response from the Department of Health, Social Services and Public Safety in Northern Ireland.

The reforms will not have an impact on poorer older people who will still be left with only a ‘personal allowance’.

Care Standards Commission covering domiciliary and residential care are to be introduced in England and Scotland.  It understood that a similar body will be set up for Northern Ireland but there are no firm proposals at present.

3
Health

The second area for consideration, which is closely connected with social care, is health care for older people.  The older people consulted in the Debate of the Age
 emphasised the importance of healthy ageing.  They were concerned about increased resources, including more funding for mental health issues for the elderly.  This may be particularly important for older people in Northern Ireland due to the impact of the ‘troubles’ on mental health.  The link between deprivation and poor health was also highlighted by participants in the debate.  Other issues of concern for older people in Northern Ireland would be waiting lists, discrimination in screening/treatment, delayed discharge from hospital and end of life issues.

3.1
Relevant Legislation and Policies

· The Health and Personal Social Services (NI) Order 1972, as amended

· Health and Well-being into the Next Millennium, Regional Strategy for Health and Social Well-being 1997-2002. (DHSS)

3.2
Issues for Older People in Northern Ireland

3.2.1
Waiting Lists

There are a higher proportion of people on waiting lists for hospital treatment for more than twelve months in Northern Ireland compared to Britain.
  Patients have found that serious operations have been cancelled because intensive care services are not available for their recovery.

3.2.2 Discrimination in Health Care

Older people comment that they sometimes feel that they are treated less seriously in relation to the treatment offered to them because of their age.  This can range from the types of medication offered to the ‘do not resuscitate’ notes which have been found on medical files.  It is difficult to provide evidence of such discrimination on grounds of age happening on a systematic basis but the fear exists for older people in Northern Ireland.

There is however evidence of differential treatment in the area of screening.  For example, in relation to screening for breast cancer, women over the age of 64 are not automatically offered screening.  A substantial proportion of those diagnosed with breast cancer are older women and yet they are screened only by request.  In England, the offer of screening is to be increased to age 70.

The issue of delayed discharge from hospital and discharge with insufficient on-going care arrangements in place has been previously considered under the social care section in Chapter 2.

3.2.3
End of Life Issues

This area is linked to the question of incapacity and the need for legislation to provide for appropriate decision-making with adequate safeguards for those who have lost capacity to make their own decisions.  It is also related to ready access to information and the need for older people who do have capacity to be consulted on their views, for example, in relation to a ‘do not resuscitate’ note.  The issue of voluntary euthanasia would also fall within this area.  At present this is unlawful and a move to introduce it would be likely to breach Article 2 of the European Convention on Human Rights.

3.3
Recent Developments

The Northern Ireland Executive has published its draft Programme for Government for 2001 to 2004 which includes a commitment to ‘working for a healthier people’, emphasising the intention to work to reduce waiting lists and to provide extra staff for cancer services, both of which will be of benefit to older people if implemented.

In the social acre section of the NHS plan for England, there is a commitment to ensuring that ageism is not tolerated in the health service.  Everyone is to be given a health check on retirement and many of the problems associated with going into hospital will be tackled through a demonstration of respect for dignity, privacy, autonomy and treatment of the person, not just the illness, by ensuring good nutrition, skin care and mobility while in hospital.

3.4
Human Rights Act 1998

The relevant articles against which health practice for older people would be measured are Article 2 on the right to life; Article 8 on respect for private and family life; and Article 14 on non-discrimination in the protection of these rights.  There is some protection of health inherent in both the right to life and in the right to private life, which can include physical and psychological integrity.

3.4.1 Potential Breaches of the Act – Delays in Treatment

Delays in treatment could amount to an interference with either Article 2 or 8, depending on the circumstances of the case, and there may also be a breach of   Article 14 if the reason for the delay is related to age.  The case of Passannante v Italy
 notes that ‘an excessive delay of the public health service in providing a medical service to which the patient is entitled and the fact that such delay has or is likely to have a serious impact on the patient’s health could raise an issue under Article 8.1 of the Convention’.
  The question of whether an interference was justified would then be relevant and the state would have to show that its decision was for a defined ground, such as the protection of the health of others, or the economic well-being of the country, and that the decision was a proportionate one.  This could be difficult in many of the waiting list cases.

In more extreme cases, if the delay can be shown to be likely to cause death then Article 2 could apply, which would not involve the balancing factors referred to above.  The Commission has confirmed that states have to take appropriate steps to safeguard life and can give rise to positive obligations on the part of the state.
  However the positive obligations should not be interpreted in such a way as to place ‘an impossible or disproportionate burden’ on the state.
  It is expected however that there will need to be a demonstration of how resources have been deployed.

3.4.2
Potential Breaches of the Act – Discrimination in Treatment

In relation to discrimination in treatment, e.g. screening, where the effect on the individual is sufficiently severe as to bring the circumstances within Article 2 or 8, and even if a breach is not subsequently shown to have occurred, then there could still be a breach of Article 14 on the grounds that the situation would not have arisen but for the age of the individual concerned.

3.5
Council of Europe Standards

3.5.1
European Social Charter

Health is covered by Articles 11 and 13 of the European Social Charter, which covers the right to protection of health and the right to social and medical assistance respectively.

In Article 11, the states undertake ‘to remove as far as possible the causes of ill-health’.  The then Committee of Independent Experts is of the opinion that this involves special measure to protect the health of the elderly.

Article 13 involves ensuring that a person without adequate resources who is sick receives the necessary care.

If discrimination against older people is shown to have occurred and they have not received the necessary treatment or care for their condition then there may be difficulty in complying with the Charter.

Article 4 of the additional protocol of 1988 set out above is particularly concerned with the provision of health care to elderly persons to enable them to continue living as independent a lifestyle as possible.  As noted, this has not been ratified by the UK.

3.6
European Union Standards

3.6.1
Towards a Europe for All Ages

The concern of the European Union in relation to public health has traditionally been concerned with the prevention of disease through promotion of education, research, etc, rather that the delivery of services, treatment and care.  The Commission Communication, Towards a Europe for All Ages, does however state the concern that ‘age criteria are increasingly being applied in the rationing of access to health care’, and notes that ‘it is vital that older people should not be denied access to the newest and best treatments, simply because they have reached a certain age’.

3.6.2
The Charter of Fundamental Rights of the European Union

The Charter of Fundamental Rights states that ‘everyone has the right of access to preventive health care and the right to benefit from medical treatment’.  The restriction on this is that the right is related to the conditions established by national law and practices.  Nevertheless, there is a general prohibition in Article 21 on discrimination on the basis of age.  The right to life and to respect for private life are also included and the jurisprudence of the European Court of Human Rights would be taken into account in interpreting these provisions, and therefore could cover health care.

3.7
International Standards

3.7.1 International Covenant on Economic, Social and Cultural Rights

In relation to health care, the relevant right contained in the International Covenant on Economic, Social and Cultural Rights
 is Article 12 which ‘recognises the right of everyone to the enjoyment of the highest attainable standard of physical and mental health’.

The Covenant does however commence by noting that the states parties undertake to take steps to the maximum of their available resources, with a view to achieving progressively the full realisation of the rights recognised.  Nevertheless the UN Committee on Economic, Social and Cultural Rights has developed an understanding of the rights as individual entitlements to a greater extent than might have been anticipated.

However, there still appears to be little international consensus as to the specific obligations on the state in relation to access to health care.

3.7.2
International Plan of Action on Ageing

The International Plan of Action on Ageing, while not legally binding, does however set out some recommendations as to the standards which should be aimed at in relation to older people’s health,
 including, for example, the recommendation that all patients should receive in proper time any form of intensive treatment which they require, with a view to preventing complications and functional failure leading to permanent invalidity and premature death.

3.8
Other Jurisdictions – South Africa

It may be useful to consider the experience of South Africa in relation to health care where the right to health has been included in the Constitution. Section 27(1) of the Constitution states that everyone has the right to have access to health care services and section 27(2) notes that the state ‘must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights’ and finally by section 27(3), ‘no-one may be refused emergency medical treatment’.

This section was litigated before the Constitutional Court in November 1997 in the case of Soobramoney v Minister of Health (KwaZulu-Natal).
  Mr Soobramoney was in ill-health, suffering from diabetes, heart disease and chronic renal failure.  He was not a candidate for a kidney transplant in terms of the criteria established by the health authority and, as such, he was not a priority for dialysis which would have kept him alive as the machines were used for those who have acute failure or to keep those with chronic failure who are awaiting a new kidney alive until their transplant operation.  Mr Soobramoney sought to rely on the constitution to allow him access to dialysis.  He lost his case and died shortly after judgment was given.

The Court refused his claim for a breach of section 27(3), limiting the interpretation of this to the right not to be refused treatment which is currently available.  The claim under section 27(1) and (2) was also refused.  The Court stated that it ‘will be slow to interfere with rational decisions taken in good faith by the political organs and medical authorities whose responsibility it is to deal with such matters’.
  On the facts of the case, the Court did not find any constitutional obligation on the state to provide dialysis to all those with chronic renal failure by way of increasing the overall health budget, or for the state authority to re-prioritise within the health budget.

Some were disappointed that the Court did not take the opportunity to explore what might be the core minimum health needs which must be met.  Nevertheless, the Court did note the progressive nature of the right by stating that the present lack of resources meant that there was no breach presently, implying that as economic conditions improved, the obligations on the state would increase.

In considering this case in the Northern Ireland context, it would be necessary to consider the wording of any right to health relied on, probably by way of Article 8 of the European Convention.  There is no progressive element within Article 8, the economic conditions in the UK are better than in South Africa and consideration would have to be given to the fairness of any prioritising criteria.

The previous case law in the English Court of Appeal, R v Cambridge Health Authority ex.parte B
 which considered a decision about treatment and the way in which a budget had been prioritised was decided before the Human Rights Act 1998 came into force.  Therefore any future Court would be bound to consider Convention arguments and could find itself reaching a different conclusion.

The approach of courts to adjudicating social and economic rights is fundamental in how the rights develop.

4
Transport

The ability to travel is fundamental to older people in accessing society, whether that is to visit family or friends, for work or for leisure, to shop or to practise religion.  There are also resource implications for social and medical services if the person in need cannot, for example, attend appointments or access a day centre for lunch then services have to be brought to the person.

4.1
Relevant Legislation

· The Chronically Sick and Disabled Persons (NI) Act 1978

· Transport (NI) Order 1977

· Social Security (Contributions and Benefits) Act (NI) 1992

· Social Security (Disability Living Allowance) Regulations (NI) 1992

4.2
Issues for Older People in Northern Ireland

4.2.1
Barriers to Travel

There are a number of barriers to travel for older people, the majority of which are linked to the disproportionate number of this group who are disabled in some way.  The barriers can be grouped under three headings: personal, environmental and journey related.  Personal factors include health, frailty, fear and cost.  The environmental factors include the condition of the pavements and the facilities for waiting for transport, such as lighting at bus stops.  Journey related factors cover the length of the journey, information, access and staff attitudes.

4.2.2 Cost of Travel

The cost of public transport for older people in Northern Ireland is likely to be addressed as a result of a commitment in the draft Programme for Government to introduce free transport for those over 65.

For those older people who are physically unable to take advantage of the free public transport proposed there remains the issue of cost.  These people have to rely on a car, either their own, one belonging to a friend, a taxi or social services or voluntary sector arrangements.  Some of these will involve a cost.  There is varied practice among social services trusts as to the extent to which transport is provided.
  Section two of the Chronically Sick and Disabled Persons (NI) Act 1978 does provide a duty to provide facilities for, or assist a person with, travel if he or she is to be provided with services under that section, such as a day centre or educational or recreational activities and needs to travel there.

4.2.3 Lack of Mobility Benefit

The fact that there may be cost issues involved in transport for older people with mobility problems highlights the differentiation on the grounds of age applied to the Disability Living Allowance (mobility component) benefit.

This benefit cannot be applied for after the age of 65.  This also applies to the care component of disability living allowance however an equivalent benefit to the care component at the middle and higher rates is available to older people by way of attendance allowance.  There is no equivalent to the mobility component for older people who experience difficulties with mobility after reaching 65.

The reasoning behind the restriction appears to be that the Government did not wish to extend the benefit to those who have difficulties associated with increasing age and frailty.  Nevertheless, the exclusion prevents those who mobility problems arise from ill-health, such as a stroke, or from an accident, from receiving a benefit to which they would have been entitled had they been younger when the problems arose.

4.2.4
Accessibility of Transport

There remain however the problems of inaccessible vehicles and a lack of routes which can be easily accessed by those with mobility problems who can only walk short distances, especially for older people living outside urban areas.

Transport is expressly excluded from Part III of the Disability Discrimination Act 1995 which deals with discrimination in the provision of goods facilities and services.  Part V of the Act does however provide the relevant Secretary of State or Minister with a power to make ‘accessibility regulations’ setting out minimum standards of accessibility for taxis, public service vehicles and trains.  These requirements will however only apply to new vehicles.  Northern Ireland lags behind England in the introduction of such regulations at present.

4.3
Human Rights Act 1998

4.3.2 Potential Breaches of the Act – Failure to Respect Private and Family Life

Where an older person is socially isolated and travel cost or availability is a barrier to his or her inclusion in society, there may be scope for a claim that there has been an interference with Article 8.
  The state may be able to justify the failure to ensure transport in certain circumstances but these would need to be set out in terms of the grounds in Article 8.

Article 11 of the European Convention on freedom of association could apply although at present, the Strasbourg institutions have interpreted this right in a more formal way, dealing with, for example, trade union membership.

4.3.2
Potential Breaches of the Act – the Need to Justify Transport Policy

If Article 9, freedom of religion, is interpreted so as to impose a positive obligation, there may be scope in some circumstances where an older person cannot use public transport and cannot afford private transport to the place of worship, for a claim that there has been an interference with Article 9.  This would involve the state justifying its transport policy in terms of the set permissible grounds for interference with protected rights, which would be a departure from the current position.

4.3.3
Discrimination

As regards an older person who cannot travel because of a lack of a mobility benefit, there could be an interference with Article 8 and a breach of Article 14 in that there is discrimination on the grounds of age.

The Canadian case of Tetreaut-Gadoury v Canada (EIC)
 shows the interplay between an age limit on a benefit and the constitutional prohibition on age discrimination.  The person concerned met all the requirements for the benefit other than that she was above the age limit.  The Government attempted to justify the age limit by stating that there was a need to prevent people receiving both pension and unemployment benefits, to prevent abuses of the benefit scheme and that there was an intention to tailor benefits under this scheme to social programmes designed for people over age 65.  However it was held that the law had not been carefully designed to meet any of these objectives.  All of the objectives could be achieved by means less intrusive with the constitutional right not to be discriminated against on the ground of age.

It remains to be seen to what extent the courts in Northern Ireland will allow justifications for age discrimination when hearing Article 14 arguments.

5
Income Levels

This section is concerned with the income levels of older people and therefore necessitates consideration of the state pension and benefit system.  In particular, issues for older people are the need to rely on income support, the reduced income available when in hospital or care, the position of older carers and fuel poverty.

5.1
Relevant Legislation and Policy

· Social Security Contributions and Benefits (NI) Act 1992.

· Income Support (General) Regulations (NI) 1987, as amended.

· DEES II – A New Fuel Poverty Programme for Warmer, Healthier Homes in Northern Ireland, July 2000 (Dept. for Social Development).

5.2
Issues for Older People in Northern Ireland

5.2.1 Income Support

There is a ‘minimum income guarantee’ for older people.  The majority of those aged over 65 are in receipt of a state pension.  The state pension has not been linked to average income for some time now and so is not seen as sufficient to live on.  Accordingly, if an older person passes a means test then they are entitled to an income support top-up or ‘minimum income guarantee’ from the state.

Nevertheless it is believed that a significant number of older people have not applied for income support and survive on their state pension.
  This can be through ignorance of their entitlement or a reluctance to apply for a means-tested benefit as it is felt by some that there is a stigma attached to such benefits.

The position of older people in residential care and hospital as regards income has already been highlighted above.  The effect on income of the absence of a mobility benefit has also been noted.

5.2.2 Older Carers

The Government has recently announced plans to extend Invalid Care Allowance, to be renamed Carers Allowance, to carers who are over the age of 65 at the date of their first claim.  The new benefit will not be paid to those whose retirement pension is worth more that the Carers Allowance as the overlapping benefit rule remains.

Those older people in receipt of income support or housing benefit will however become entitled to the carers premium if they have an underlying entitlement to the Carers Allowance even if they do not actually receive it.

The caring role of the poorest pensioners is therefore to be recognised but not that of those not reliant on means tested benefits.

These changes are unlikely to come into effect until 2002.  Until then, older people who begin their caring role after reaching 65 years of age will not be acknowledged through the benefit system as they would if they were younger.

5.2.3
Fuel Poverty

Problems of fuel poverty in Northern Ireland are more severe than in other parts of the UK.
  A common definition of a fuel poor household is one in which the occupants need to spend in excess of 10% of their income on fuel to maintain a satisfactory level of heating.

The Department for Social Development has noted that the over 60s have the worst health risks, are least likely to move out of fuel poverty through increased income and are the most likely to live in dwellings with the lowest energy efficiency.

The Department intends to bring in a new Domestic Energy Efficiency Scheme, which recognises the particular problems faced by older lower income households.  Whether these measures will be effective remains to be seen.

The Housing Rights Service in Northern Ireland has welcomed the commitment to address fuel poverty but would have liked to have seen a target date for eradication similar to the date which the Secretary of State in England is to give, if the Warm Homes and Energy Conservation Bill is passed.

5.3
Human Rights Act 1998

5.3.1 Potential Breaches of the Act – Social Security

The Human Rights Act is unlikely to impact on the debate about increased state pension as compared to a means tested income support top-up.

The Act may however be relevant to those people who are claiming a benefit as regards the adjudication and appeals procedures.  One issue which is relevant for older people is the strict limitation on admitting late appeals, which effectively denies a lot of late appellants access to an independent tribunal and therefore potentially raises a breach of Article 6 of the European Convention.  Many older people are not used to the benefit system and may not find it easy to access advice.

There are other issues around the independence of tribunals and ‘equality of arms’ in relation to medical evidence which would potentially interfere with Article 6.

5.3.2
Potential Breaches of the Act – Discrimination

Where there is discrimination in the provision of a benefit then Article 14 is engaged, if tied to another article of the Convention.  An older carer is currently discriminated against, possibly to the detriment of their right to respect for private or family life, due to their inability to claim Invalid Care Allowance.

Older people who begin to experience mobility difficulties but cannot claim a benefit may also be able to show discrimination.

5.4
Section 75 of the Northern Ireland Act 1998

The age differences in Invalid Care Allowance and the lack of a mobility component for older people may not comply with Section 75.  Financial support is important for those who are caring as it can help them to address potential social isolation. Those with mobility problems can face greater expense in travelling and so without additional resources may have to restrict their journeys. There is often a need to use private transport such as taxis where there is no subsidy for older people. Transport and the tackling of social exclusion are both important in the promotion of equality of opportunity. The financial disadvantage experienced by older carers and older people with mobility problems would appear to be difficult to justify.

5.5
Council of Europe Standards

5.5.1 European Social Charter

The relevant article of the Charter is Article 12, although not all of the provisions of Article 12 have been accepted by the UK.

The only undertaking which is of importance to older people in Northern Ireland then is that the UK has agreed ‘to establish or maintain a system of social security’.

There is no commitment on the part of the UK to raise progressively the system of social security to a higher level, as is undertaken by the states who have adopted Article 12(3).

The lack of take-up of benefit by older people was noted by the European Committee of Social Rights, when it learned that at that time up to one million pensioners in the UK were not claiming their income support and it stressed the need for states ‘to strive to ensure that all persons who are entitled to social assistance are aware of their entitlement and are not hindered in obtaining their benefit’.

5.5.2
Additional Protocol and the Revised European Social Charter

Article 4 of the Additional Protocol provides for social protection for the elderly that refers to the need for older people to have ‘adequate resources to enable them to lead a decent life and to play an active part in public, social and culture life’.  The Revised Social Charter also provides a right to protection against poverty and social exclusion.

The UK has failed to ratify most of the provisions on social security at European level.  It is not thought that the UK would be in breach of the provisions, in any event, as far as the level of benefits for older people is concerned at present.  However ratification would show commitment to the principles involved.

5.6
European Union Standards

5.6.1
The Charter of Fundamental Rights of the European Union

The EU Charter of Fundamental Rights does initially appear to go further that the UK has previously agreed by recognising and respecting an entitlement to social security benefits and social services providing protection in old age and the right to social assistance and housing assistance to ensure an decent existence for all those who lack sufficient resources.
  The limitation on this is however that the recognition is in accordance with national law and practices and therefore may in practice be little more than a recognition of the current provision.

5.6.2
EC Treaty – Article 13

As regards discrimination in social security on the grounds of age, Article 13 of the EU treaty does empower EU action in this area but not steps have yet been taken.

5.7
International Standards

5.7.1
International Covenant on Economic, Social and Cultural Rights

Article 9 of the International Covenant on Economic, Social and Cultural Rights is very general in that it recognises ‘the right of everyone to social security, including social insurance’ and Article 11 as noted above sets out the ‘right of everyone to an adequate standard of living’.

The International Labour Organisation is more specific in the standards it sets down, which include old-age benefits as a fundamental branch of social security.

5.7.2
The International Plan of Action on Ageing

The International Plan of Action on Ageing calls on governments to take appropriate action to ensure all older persons an appropriate minimum income, which will be enough to guarantee their independence, as set out in recommendation 36 of the plan.

6
Housing

Certain housing issues for older people have been considered above: closure of homes, adaptations to the home, fuel poverty, non-take up of housing benefit and benefit claims and appeals.  The remaining issues which will be considered are the standard of housing and the age restriction on the right to buy Northern Ireland Housing Executive properties.

6.1
Relevant Legislation and Policy

· Public Health (Ireland) Act 1878.

· Rent (NI) Order 1978.

· Housing (NI) Order 1992.

· Environmental Protection Act 1990.

· NIHE ‘Right to Buy’ Scheme.

6.2
Issues for Older People in Northern Ireland

6.2.1
Unfit Housing

A disproportionately high number of older people tend to occupy unfit housing, especially in rural areas.
  Some of the most unfit properties are in the section of the private rented sector which is subject to rent control.

For poorer older people, this is a particularly difficult situation as the landlord is receiving very little rent and may not feel it worthwhile improving the property. The tenant on a low income however is entitled to housing benefit and therefore gains no advantage from the low rent and does not have the means to carry out any repairs or improvements.

Within the private rented sector the responsibility for repairs depends on the contract between the landlord and tenant, if there is one, failing which the law will imply certain obligations.

There is a duty on the Northern Ireland Housing Executive to issue and enforce a repair notice, a demolition order or a closing order in respect of an unfit house.  The local council also has a responsibility under the Public Health (Ireland) Act 1878 in relation to the remedying of a statutory nuisance, which includes premises which are in such a state as to be a nuisance or prejudicial to health.

The option of carrying out work which is the responsibility of the landlord and then claiming back the expense from rent would not assist older tenants on low incomes as the initial outlay would not be within their means.  An alternative is to take court action for breach of contract, or in the case of regulated tenancies, to apply to the local council for a certificate of disrepair to be issued.  There are a number of grants available although the procedure for obtaining one can be lengthy.

6.2.2 Inadequate Heating

The lack of appropriate heating for the home is not considered a statutory nuisance, nor would it necessarily be seen as a need for repair, as opposed to an improvement.

If the lack of adequate heating has led to the house being damp then the public health legislation is of use to the tenant.  Otherwise, the tenant must rely on persuading the landlord to ‘improve’ the property or make an application for a grant.  There is no statutory obligation on a landlord to provide adequate heating.

As noted above, the new fuel poverty programme may tackle this problem however there may still be scope in the forthcoming review of the rent controlled sector
 for consideration of minimum heating requirements.

6.2.3 Remedies in Other Jurisdictions

It should be noted that section 82 of the Environmental Protection Act 1990 is used by tenants in England to tackle nuisance, including noise nuisance, but is not available to tenants in Northern Ireland.

The occupiers liability legislation is due to be amended in the near future to bring the Northern Irish situation into line with the rest of the UK, which may be of benefit to occupiers of damp homes who wish to claim compensation for injury to their health.

6.2.4
The ‘Right to Buy’ Scheme

The other issue where age is a significant factor is the current policy of the Northern Ireland Housing Executive in its ‘right to buy’ scheme.  Under Article 96 of the Housing (NI) Order 1992, the Northern Ireland Housing Executive submit a scheme to the Department for approval, setting out its policy on sale of houses to secure tenants.

It is possible for classes of dwellings to be exempted from sale.  The Northern Ireland Housing Executive has exempted single storey or ground floor accommodation with no more than two bedrooms which was let for occupation by a person aged over 60, even if that person is not the tenant wishing to buy.

The rationale behind this is the need to retain ground floor stock in view of the expanding older population who will need to be accommodated in the future.

Nevertheless, there appears to be no restriction on the letting of such properties and they are being let to and subsequently purchased by younger people.  The restriction therefore is on the age of the potential purchaser as opposed to the type of property.

6.3
Human Rights Act 1998

6.3.1
Potential Breaches of the Act – Discrimination

The right to respect for home under Article 8 may engage a number of issues considered above, together with Article 14 in relation to the restriction on the right to buy.  Even if the denial of the right to buy one’s home is not a breach of Article 8, it may be sufficient to allow an Article 14 claim.  The fact that the restriction is not applied, for example, in Scotland, may also be important as far as the state is concerned.

6.3.2
Potential Breaches of the Act – Respect for Home

The positive obligation on the Government to ensure respect for a person’s home may mean that there has to be more legislative intervention to allow more effective remedies for inadequate housing conditions.

It may be however that the remedies in place are seen as sufficient to fulfil the Article 8 obligation, or that the housing conditions in Northern Ireland are different from the rest of the UK and so a distinctive position is justifiable.

The local councils and the Northern Ireland Housing Executive are of course subject to the Human Rights Act when considering whether to take action to remedy disrepair or unfitness.  They will have to have regard to the rights of the tenant and the landlord, who has ‘property’ rights under Article 1, protocol 1.
  Case law has shown that ‘public authorities are under an obligation to ensure that they do not impose intolerable living conditions on a person or family’.

6.4
Section 75 of the Northern Ireland Act 1998

The ‘right to buy’ age restriction may not be justifiable under section 75 if it is not shown that the house stocks are not being protected by the prohibition on purchase by older people.

6.5
Council of Europe Standards

6.5.1
European Social Charter

There is no general right to housing contained within the Charter.  The Revised Charter does include a right to housing, in that the states party undertake to take measures designed, inter alia, to promote access to housing of an adequate standard. The additional protocol to the original Charter sets out the right of the elderly persons to social protection, including housing.

Neither of these has been adopted by the UK.  The commitment of the Government to these housing standards would lend weight to their proposals to tackle unfit housing.

6.6
European Union Standards

6.6.1
EC Treaty – Article 13

Article 13 of the EU treaty as noted empowers the EU to take action to combat age discrimination however it has not yet chosen to do so in relation to housing.

6.6.2
The Charter of Fundamental Rights of the European Union

The Charter of Fundamental rights includes a right worded similarly to Article 8 of the European Convention on respect for home and an article prohibiting discrimination on the grounds of age.

6.7
International Standards

6.7.1 International Covenant on Economic, Social and Cultural Rights

Article 11(1) of the International Covenant on Economic, Social and Cultural Rights provides for the right of everyone 

“to an adequate standard of living …. Including adequate housing, and to the continuous improvement of living conditions”.

Again, this right is subject to progressive realisation to the maximum of available resources.

The definition given to adequate housing at UN level does not include adequate heating.
  Nevertheless, it may be possible to argue that a house with no source of heating in Northern Ireland is not habitable, given the climate.

6.7.2
International Plan of Action on Ageing

The housing rights with which international law is concerned tend to be more developed as regards access to housing and eviction, neither of which would appear to be a major problem for older people in Northern Ireland.
  The International Plan of the Action on Ageing does however go further and states that ‘housing for the elderly must be more than mere shelter’, including where appropriate, the improvement of their homes to meet their needs.

7
Education

Two difficult areas for older people in education relate to cost and accessibility.

7.1
Relevant Legislation and Policy

· Disability Discrimination Act 1995.

· Financial Support for Students in Higher Education in 1999/2000 (Department of Education for Northern Ireland).

7.2
Issues for Older People in Northern Ireland

7.2.1
Cost

Cost can cover transport costs and fees to the facility.  A more significant barrier for those wishing to study at tertiary level is that the option of a student loan is not available to those over the age of 54 even if they plan to return to work and therefore could pay back the loan.  Those aged between 50 and 54 have an additional criterion of whether they plan to return to work applied to them before they are eligible for a loan.

7.2.2
Accessibility

The accessibility of education for older people covers location, which is linked with transport problems, accessibility of the building for those with mobility difficulties, through to the type of course offered.

Education is excluded from Part III of the Disability Discrimination Act 1995.  There is a requirement on further and higher education institutions to publish ‘disability statements’ about facilities for education and research by disabled students.  There is no obligation to make any alterations however to meet identified difficulties.

The Disability Rights Taskforce has recommended the removal of the exemption of education from the Disability Discrimination Act and the Government in England intends to act on this recommendation.
  It is not yet known whether Northern Ireland will follow.

7.3
Recent Developments

The Northern Ireland draft Programme for Government contained a commitment to lifelong learning, including recognition of the importance of equipping older people with computer and information technology skills to enable them to remain in employment if they so choose.
  There is, however, no commitment to reducing the age barrier to student loans.

7.4
Human Rights Act 1998

7.4.1
Potential Breaches of the Act – Effective Denial of Access

Article 2, Protocol 1 of the European Convention protects the right to education by stating, ‘no-one shall be denied the right to education’.  The article then goes on to provide for respect for the right of parents to have their children educated in conformity with their religious and philosophical convictions.

There is nothing in the article that restricts the right to education to children.  The Strasbourg jurisprudence has however tended to be in relation to the second part of the article.

It may be possible for a successful claim to be brought by an older person if they could show that the only way in which they could access higher education would be by obtaining a student loan and that the refusal of a loan amounted to a denial of education.  They would need to show that they were intending to enter employment on graduation or have some other means of repaying the loan.  The case could be founded on Article2 of Protocol 1 together with Article 14.

A similar claim could perhaps be made by an older person who was unable to access a particular course because of a lack of accessibility and where no alternative arrangements had been made.

7.5
Section 75 of the Northern Ireland Act 1998

It would seem likely that the current age limit on student loans will not meet the section 75 test. Educational opportunity could be considered to be an important aspect of the promotion of the equality of opportunity. 

7.6
Council of Europe Standards

7.6.1
European Social Charter

Article 10 provides for a right to vocational training, as opposed to education.  This might be of benefit to some older workers who need to retrain as opposed to taking on education for personal development.

7.7
European Union Standards

The relevant right contained in the Charter of Fundamental Rights is similarly worded to Article 1 Protocol 1, but includes the right to have access to vocational and continuing training.
  The juxtaposition of these rights would indicate that the right to education is intended for adults as well as children.

Again, the framework directive issued under Article 13 does not extend to education.

7.8
International Standards

7.8.1
International Covenant on Economic, Social and Cultural Rights

The International Covenant on Economic, Social and Cultural Rights is more detailed in the recognition given to education.  In particular, Article 13(2)© states that ‘higher education shall be made equally accessible to all, on the basis of capacity, by every appropriate means, and in particular by the progressive introduction of free education’.

7.8.2
The International Plan of Action on Ageing

The International Plan of Action on Ageing makes various recommendations in relation to the elderly and education, including the availability of education without discrimination against the elderly and the need to give consideration to university education for the elderly.

8
Employment

The age range considered for this section is slightly younger. It covers those aged 50 or over.  Discrimination is experienced by these people on account of their age in employment and can be seen as ‘older’, hence their inclusion in this report.

The four main areas within employment where differential treatment on the grounds of age is experienced are: recruitment, promotion, training and redundancy selection.  In recent years, the decline in participation in the labour market by older men has increased.  The participation of older women has increased but not on the same scale as that of younger women.

8.1 Relevant Legislation and Policy

· Employment Rights (NI) Order 1996.

· Code of Practice on Age Diversity in Employment.

8.2
Issues for Older People

8.2.1 Age Discrimination – Practice

It is difficult to obtain evidence of age discrimination.  However, there remain age specifications or ageist phrases in newspaper recruitment advertisements.  Moreover, in a survey of the Institute of Management, 55% of respondents used age as a criterion in recruitment and selection and one third used it when considering dismissals or redundancies.

Once an older person has become unemployed for any reason, they face greater difficulty in re-entering the labour market than a younger worker.  Within employment, older workers are less likely to receive recent employer funded training than younger workers.

8.2.2 Age Discrimination – Legislation

In terms of the current employment legislation, there is nothing to prevent discrimination on the grounds of age.  In addition, a person who is unfairly dismissed after the normal contractual or statutory retirement age is excluded from the right to take a case for unfair dismissal.  This is set out in Article 141 of the Employment (NI) Order 1996.  A similar provision in relation to redundancy is contained in Article 191 of the Order.

The equivalent legislation in Britain has been challenged as indirect discrimination against men, as they are more likely to be in work after normal retirement age.
  There is no basis as yet to challenge it on the grounds that all older people are discriminated against because of age by this provision.

8.2.3
Need for Change

There have been calls from older people’s organisations
 for consideration of the abolition of the statutory retirement age or at least a flexible retirement age, perhaps between the ages of 60 and 70, with opportunities for flexible work patterns for older people to allow them to remain in the workforce for as long as they wish.

At European level, a recent communication from the Commission notes that the average retirement age of 65 was set in the 1950s and that since then life expectancy has increased by 8 to 10 years.
  People are living longer and are healthier and yet are retiring at a younger age than the generation before them.  Many of these people would have liked to remain in some kind of employment.  An adjustment of the retirement age would involve adjustments to the pension systems in place, so that, for example, people could continue to work part-time for an employer, in addition to drawing an occupational pension from them.

8.3
Recent Developments

A Code of Practice to combat age discrimination in employment was introduced in June 1999.  The Government is to evaluate how effective this Code has been once it has been in operation for two years.

The Programme for Government includes a proposition for a ‘Single Equality Bill’.  to be introduced in 2002.  This Bill is implementing the Equal Treatment Framework Directive which prohibits direct and indirect discrimination and harassment on the grounds of age amongst other grounds.  It is important that the age discrimination be tackled otherwise that ‘sends a powerful message that age discrimination is taken less seriously’.

8.4
Human Rights Act 1998

8.4.1
Potential Breaches of the Act – Discrimination

The Human Rights Act may allow a claim for age discrimination to be brought under Article 14, if it can be tied in with a breach of another right, which is a limiting factor.

If age discrimination legislation is brought in and enforced through the current tribunal system then Article 6 of the European Convention may require some form of legal aid or assistance to be given to the older appellant to enable ‘equality of arms’ and a fair hearing.  Scotland is introducing a form of legal aid for employment tribunals in order to comply with the Human Rights Act.

8.5
Section 75 of the Northern Ireland Act 1998

A duty is imposed by section 75 on public sector employees to have regard to the need to promote equality of opportunity on the grounds of age.  This does not go as far as to prohibit discrimination and there may be difficulty for an older person to take action against the public body for breach of statutory duty, other than through a complaint to the Equality Commission.

8.6
Council of Europe Standards

8.6.1
European Social Charter

Article 1 of the Charter is termed the right to work.  Article 1(2) obliges states ‘to protect effectively the right of the worker to earn his living in an occupation freely entered upon’.  Therefore employment is not guaranteed but once a person is in work, the state is under an obligation to protect them from discrimination in employment practices on the specified grounds in the Charter preamble.
  However the grounds do not include age.

8.6.2
Revised European Social Charter

The Revised Charter includes a more wide ranging non-discrimination provision.  Age is not specifically mentioned but there is scope within the terms ‘birth or other status’ to include age discrimination.  A new right to protection in cases of termination of employment is also contained in the Revised Charter which, to date, has not been ratified by the UK.

8.7
European Union Standards

8.7.1
Council Directive 2000/78/EC

A directive has been issued under authority of Article 13 of the amended EC Treaty establishing a general framework for equal treatment in employment and occupation.
  This prohibits direct or indirect discrimination in these areas on the grounds of age.
  There are also provisions in relation to victimisation and harassment.

One of the principles behind the directive is the need to increase the participation of older workers in the labour force.
  Nevertheless, national provisions setting down retirement ages are not to be affected by this move to end age discrimination.

Age discrimination would not be unlawful where age is a ‘genuine occupational qualification’ for the position.  Article 6 of the directive sets out a number of further ways in which there can be a justification of differences of treatment on the basis of age, such as the need to fix a maximum age for recruitment due to the training requirements of the post.

There is a need for differential treatment to be objectively and reasonably justified by a legitimate aim, which includes labour market objectives.

The directive does not confer rights for older people in itself but does require legislation to be brought in at domestic level by 2 December 2003, or by 2 December 2006, if necessary,
 to give effect to its provisions.  This legislation could go further than the directive requires.

8.7.2
The Charter of Fundamental Rights of the European Union

The Charter of Fundamental Rights could also be read in a way which prohibits age discrimination in employment, through the principle of non-discrimination in the right to protection against unjustified dismissal, and the right to engage in work.

8.8
International Standards

8.8.1
International Covenant on Economic, Social and Cultural Rights

Article 6 of the International Covenant on Economic, Social and Cultural Rights recognises the right to work, which is not interpreted to be a guarantee of employment.  It does however include the right to the opportunity to earn a living, and there is a prohibition on discrimination in the protection of rights, with age being a possible factor as ‘other status’.  This may therefore set out a principle from which to legislate against mandatory retirement.

8.8.2
International Plan of Action on Ageing

The International Plan of Action on Ageing sets out recommendations for income security and employment for older people including the need for Governments to act to eliminate discrimination in the labour market and assist older people to find or return to employment.

8.8.3
International Labour Organisation Convention 111

The International Labour Organisation Convention 111 on discrimination in employment which was ratified by the Government in 1999 does not include age as a prohibited ground of discrimination.

This convention was however concluded in 1958 when the issue of age discrimination was not so prominent.

8.9
Other Jurisdictions

A number of other countries have already implemented legislation on age discrimination.  Examples include the USA, Canada, Finland, Spain, Australia, the Republic of Ireland and New Zealand.  It is difficult to evaluate what impact the legislation has had, as there has been no obvious reversal of the trend in levels of inactivity among those aged over 50 in countries that have adopted legislation.
  Some state-by-state analysis within the USA was more positive, suggesting that legislation does improve the employment of those covered.

The Republic of Ireland’s Employment Equality Act 1998 only covers discrimination on age for those between the ages of 18 and 64.
  New Zealand and the USA have gone further in their legislation and outlaw a mandatory retirement age.  The constitutionality of the mandatory retirement age in Canada was challenged on the basis of the non-discrimination on age provision in the Constitution however the claim was defeated as it was held that the discrimination was justified as necessary in a democratic society.

There are therefore a number of models which can be considered in drafting legislation to comply with the directive and full consultation will be important.

9
Conclusion and Recommendations

This report has attempted to outline a number of defects in current law and practice in Northern Ireland which have a particularly adverse effect on older people.  The relevant human rights and equality standards have been noted for use in advocating change.  What follows is a programme for potential action for consideration by the Government in its work to protect and promote the rights of older people.  

10
Programme for Action

The following points are presented as recommendations to Government on law, policy and practice:

1.
Ratification of the Revised European Social Charter and the Additional Protocol to the original Charter.

2.
Ratification of Protocol 12 to the European Convention on Human Rights, which provides for a general prohibition of discrimination in the enjoyment of any right set forth by law.

3.
Inclusion of the right to an effective remedy within the Human Rights Act 1998.

4.
Legislation on adults lacking legal capacity to address the current gaps in the law, having regard to the Adults with Incapacity (Scotland) Act as a possible model.

5.
Implementation of the proposals of the Royal Commission on Long Term Care.

6.
Clarification of the criteria for continuing care funding.

7.
Legislation or guidance to allow seamless transfer for those in residential care between Great Britain and Northern Ireland.

8.
Consideration of the health and social services complaints procedure in relation to the standards set by Article 6 of the European Convention and Article 14 of the European Social Charter.

9.
Increased funding to tackle waiting lists and remedy reductions in services, particularly on transfer to the ‘elderly team’.

10.
Consideration of whether the age restriction on the Independent Living Fund should be removed.

11.
Clarification of the current level of ‘unmet need’ in community care across Northern Ireland.

12.
Amendment of the policy barring student loans for those aged over 54.

13.
Amendment of the law exempting education from provisions of the Disability Discrimination Act 1995.

14.
Drafting of the proposed Single Equality Bill to cover age, and to include discrimination in employment, education and health and social services.

15.
Consideration of a flexible retirement age and the need for reform of the tax system to facilitate this innovation.

16.
Consideration of how to increase the take-up of income support through reflection on the message that Government sends out about benefit entitlement generally.

17.
Removal of the overlapping benefit rule for Carers Allowance and Retirement Pension.

18.
Introduction of a mobility benefit for older people.

19.
Encouragement towards the speedy introduction of accessibility regulations for future transport.

20.
Monitoring of the implementation of free transport across Northern Ireland and consider how other barriers to travel can be tackled.

21.
Amendment to the Northern Ireland Housing Executive ‘Right to Buy’ Scheme to remove the age restriction.

22.
Consideration of whether or not to introduce a minimum standard of heating in private rented accommodation when the review of legislation is undertaken.

23.
Consideration of remedies to be available to tenants within the private rented sector where there is disrepair and whether these are effective in terms of cost and time.
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Appendix 3: Recommendations to the Human Rights Commission

Assisting individual cases or taking cases in the name of the Commission

1.
In the right circumstances it would be useful to test the Article 8.2 defences to an interference with Article 8.1 rights, for example because of a waiting list for either a health or social service or a refusal to fund further services or a reduction in the current care package.

This would be particularly useful in seeking a precedent as to whether a lack of resources excuses an interference with protected rights.

The NIHRC could consider bringing a case in its own name as older people in particular are often anxious about taking court action, especially where they need to have an on-going relationship with social services.

The NIHRC could raise the case on standard breach of statutory duty grounds in a social care case, using the normal standing rules and then highlight the need for the court as a public authority to act in a way which is compatible with the Convention, asking that Article 8 be considered even although no ‘victim’ is party to the proceedings.  It may be harder to bring a health case without relying on Article 8, but in certain cases it may be sufficient to base the action on irrationality.

2.
The NIHRC may wish to consider a challenge to the restriction on a mobility component to those aged over 65 where this impacts on an individual’s private or family life, and that interference is discriminatory on the grounds of age.

As this is a case solely founded on a Human Rights Act point, the NIHRC may encounter difficulties with standing and so may wish to assist individual cases.

Conducting investigations

It may be appropriate, perhaps after having carried out further research, to investigate the extent to which there is age discrimination in health care and, if so, whether this can be justified in human rights terms.

Conducting further research

1.
Consideration could be given to conducting research into how health care is rationed in Northern Ireland and the extent to which age, rather than need, is a factor in the rationing process.

Help the Aged has highlighted the need for such research and the Institute for Public Policy Research has entered the debate with its publication, Rationing and Rights in Health Care, noting that access to health care can be determined by factors other than need, such as geography, marital status and age.

It would be useful to clarify the extent of age discrimination in Northern Ireland.

2.
Further research may be needed to consider the optimum form of age discrimination legislation for Northern Ireland and whether a single Bill could cover all areas of concern.  The Better Government for Older People Programme Evaluation Report, Making a Difference, May 2000, has concluded, for example, that the legislation needs to cover services as well as employment.

Conducting educational activities

There is scope for educational activities around social and economic rights for older people.  The introduction of age discrimination legislation will also present an opportunity for education as to its significance.

The scope for protecting rights in a Bill of Rights for Northern Ireland

It may be useful to include age as a defined ground in any non-discrimination clause, as age is not currently defined in the European Convention.

It may be useful to include a general clause as to the right of older people to social protection, along the lines of Article 4 of the Additional Protocol to the European Social Charter.

If general social and economic rights are included in the Bill of Rights then there will be no need to ensure these for older people separately.  However, if there are not to be general rights then rights to adequate income, housing, health and social care could be included for older people as a particularly vulnerable group.
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